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POLICY SCOPE

The policy of the City of Dalton is to provide fair and equitable treatment of all persons involved in public
purchasing with the City, to maximize the purchasing value of public funds in procurement, and to
provide safeguards for maintaining a procurement system of quality and integrity.

These policies and procedures are designed to ensure that all City funds are expended in accordance
with sound business practices, recorded in compliance with acceptable accounting procedures, and
meet the requirements of federal and state agencies that may assist in the financing activities of the
City of Dalton (City).

This purchasing policy will apply to all City departments and to other agencies, authorities, commissions,
and joint-ventures as the governing authority may deem appropriate.

GENERAL POLICIES

A. FULL AND OPEN COMPETITION

The City will make every effort to obtain high quality goods and services at the best possible price. All
procurement procedures will be conducted in a fair and impartial manner with the avoidance of any
impropriety. All purchasing transactions are subject to the State of Georgia’s Open Records Act.

B. GRATUITIES AND GIFTS

To reduce the potential for conflicts of interest, abuse of position, or even the appearance of
impropriety, the City limits gifts employees or officials may receive from organizations, business
concerns, or individuals with which they have (or may have in the future) official relationships
concerning the business of City government. Employees may receive an occasional meal, promotional
items routinely distributed by vendors, and de-minimis holiday gifts. Refer to City’s Conflict of Interest
Policy in Exhibit A.

C. INTEREST OF OFFICIALS OR EMPLOYEES IN EXPENDITURE OF PUBLIC FUNDS

All transactions of the City that involve the use of public funds will be in compliance with the
requirements of the City’s Code of Ethics ordinance Chapter 2, Article VIII of the City Code, and
applicable state law. Refer to City’s Code of Ethics ordinance in Exhibit B.

D. DISCLAIMER OF RESPONSIBILITY

The City will not be responsible or liable for any expenditure or agreement for expenditure made by a
City employee, City official, or an employee of any department utilizing public funds who fails to follow
this purchasing policy and procedures. It is considered a “breach of duty” on the part of any employee
who procures goods or services not consistent with the purchasing policy. Any breach will be reported
to the City Administrator or Chief Financial Officer in writing.

The Mayor and Council may disclaim responsibility and liability for any expenditure or agreement for
expenditure arising from a procurement of goods or services made in its name, in the name of any
governmental department under its fiscal authority, by an unauthorized person acting outside these
policies. The cost of any such disclaimed transaction will become the personal liability of the individual
who acted improperly.



SPECIFIC POLICIES
A. DECENTRALIZED PROCUREMENT CONTROL
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Each department head is responsible for the enforcement of these policies and procedures
within their respective department(s). The department head may delegate the purchasing
responsibility to employees within their department. A list of employees authorized to make
purchases on behalf of the City will be submitted to the Finance Department on or before
January 1° of each year.

Departments are restricted from purchasing or contracting with vendors for goods or services
until the vendor is set up in the accounting system by the Finance Department. Departments
desiring to utilize a new vendor not set up in the system will have that vendor complete a City
of Dalton vendor packet and submit to the Finance Department. The Finance Department will
review the vendor packet for completion and notify the department of incomplete
submissions. Once all information is received, the vendor will be set up in the system and the
department may conduct business with the new vendor.

Departments are responsible for entering the purchase order (PO) in the accounting system at
the point of ordering or purchasing the goods. Purchase order numbers are the computer
generated sequential number provided by the accounting software. Once the goods and the
invoice are received, the PO, packing slip (or other form of documentation showing date
received and initials or signature of person receiving goods), and invoice will be matched and
sent to accounts payable for processing. Goods and services should not be purchased without
a purchase order number. In certain circumstances, such as office staff is not available to obtain
sequential PO number, a series of PO numbers may be issued to departmental purchasing
agents and subsequently entered into the system in a timely manner. For credit card
purchases, a PO number may be issued at the beginning of the statement cycle and used for
all purchases with that vendor (Home Depot, Wal-Mart, etc.) until the month end. Recurring
purchases are covered in section C.

Accounts payable (Finance Department) will review for proper documentation, proper budget
coding, and accuracy. Any discrepancies will be reported to the person signing the purchase
order before payment is made to the vendor.

It is the responsibility of the departments to reconcile vendor statements specific to their
department. The Finance Department will assist in this process on an as needed basis.

The City Administrator, or his/her designee, will have the authority to review all invitations to
bid issued on behalf of the City and to question the quality, quantity, and type of commodity
or service requested. The Chief Financial Officer, or his/her designee, will be responsible for
periodic review of purchases on behalf of the City for compliance with the purchasing policy.
Non-compliance will be reported to the City Administrator and/or the Finance Committee.

B. BUDGET ALLOCATION AND CONTROL

Unless a budget appropriation is available, no procurement will occur which obligates the City to pay for
goods or services. Each respective department head or designee has the responsibility of reviewing the
budget availability prior to beginning the ordering of goods or services. The budget can be overridden
by the Chief Financial Officer only in the event of an emergency purchase (as strictly defined in this
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document) and when a contract or bid has been approved by vote of the Mayor and Council, but a
budget amendment has not yet been obtained. It is the responsibility of the department head to request
a budget amendment in writing to the Chief Financial Officer for submission to council for approval. The
department head is authorized to request operating budget transfers within departmental budgets at
his/her discretion by submitting the request in writing to the Chief Financial Officer.

C. PROCUREMENT THRESHOLDS

Policy pertaining to the amount of a purchase determines how the purchase will be handled. Listed are
general minimums for quotes, bids, and proposal guidelines for supplies and capital expenditures. These
thresholds apply to aggregate purchases. For example, purchase 10,000 screws for $1 each, the
aggregate price is $10,000, not the individual price of $1. Purchase orders may not be split to avoid
following these threshold requirements. The Finance Department will strictly monitor these
requirements. The City Administrator has the authority to question all purchases including the vendor
selection.

Please note that any federal or state grant-contract procurement requirements preempt local policy.
It is the responsibility of the department administering the grant or contract to follow stated
contractual procurement. Non-compliance can result in the City paying back funds to the federal-state
agency.

AMOUNT REQUIREMENTS

$2,499.99 or less Department purchase order and no quotes required. If quotes were
used by the department to determine price, attach the quote form to
the PO.

$2,500.00 - $19,999.00 Department purchase order and three written quotes from qualified
vendors. Quote form must accompany the PO before payment will be
made.

Documentation supporting Internet or email quotes will be accepted.

$20,000.00 - $99,999.99 Formal sealed bid or request for proposal process with a minimum of
two (2) weeks public advertisement prior to opening dates required.
Road construction contracts performed by private contractors
(estimated cost $20,000 - $200,000) must follow 0.C.G.A. §32-4-113.

$100,000 or greater Equipment, supplies, and contracts not falling under Public Works
contracts, as defined below, require a purchase order, sealed bids or
request for proposals with a minimum of four (4) weeks advertisement
prior to opening date.

“Public Works” construction contracts (building, altering, repairing,
improving, or demolishing of any kind to any public structure, building,
or other public real property other than those projects covered by
Chapter 4 of Title 32) are required to comply with 0.C.G.A. §36-91-1
through §36-91-95 as it relates to advertising, bidding, and general
requirements outlined in this bill. Refer to Exhibit C. These contracts
require bid (5%), performance (100%), and payment bonds (100%).



These requirements may be waived if prior favorable experience
justifies allowance of cash deposit or bank letter of credit in lieu of
bonding requirements. Such allowances must be approved by mayor
and council.

Fuel Fuel is exempt from the formal bid policy due to the quantity, time
factor of demand, and the daily pricing volatility. The departments are
required to obtain three written quotes from qualified vendors.

Seized Funds This policy does not apply to seized money. Seized money is governed
by Federal and/or State regulation. “Seized money” will be designated
on PO.

Recurring Purchases Recurring purchases such as utilities, debt service, contracted services

(e.g. backflow testing, exterminating, printing, security monitoring,
routine maintenance, cleaning, and advertising) are exempted from
this policy. Recurring purchases may be subject to annual formal sealed
bidding procedures on a city-wide basis if deemed necessary by the City
Administrator.

BIDDING PROCESS AND PROCUREMENT PROCESS

A. FEDERAL AND STATE CONTRACTS

Whenever goods or services are available to the City through a contract with the federal or state
government, and when such items or services meet the requirements of the using department, such
item or service will be deemed to have met the requirements of competitive bidding. The vendor will
be subject to ability to complete a City vendor packet as with all City purchases. Any purchase requiring
a signed contract (services, construction, etc.) will be given to the City Attorney for review and the City
Clerk for inclusion in the agenda of the Mayor and Council. Once approved, the City Clerk will archive
the contract in the official City records.

B. COOPERATIVE PURCHASING AGREEMENTS

The City is authorized to enter into cooperative purchasing agreements with other units of government
when it is in the best interest of the City. The cooperative purchasing agreement must have been
competitively bid by the issuing government entity to be used by the City. Departments desiring to
enter into these agreements will send the information to the Finance Department for review. The
Finance Department will complete the setup process and send the information out to the departments.
The Finance Department will maintain a list of agreements on file for the benefit of the departments.
The vendor will be subject to the ability to complete a City vendor packet as with all City purchases. Any
purchase requiring a signed contract (services, construction, etc.) will be given to the City Attorney for
review and the City Clerk for inclusion in the agenda of the Mayor and Council. Once approved, the City
Clerk will archive the contract in the official City records.

C. ROAD AND PUBLIC WORKS CONTRACTS
Road and public works contracts will be governed by state law, and shall preempt this policy.



D. PROFESSIONAL SERVICES

Professional services are not required to be competitively procured, but when determined to be in the
best interest of the City, requests for proposals may be issued for professional services. Negotiated
contracts for professional services are typically utilized when additional services are needed on an
existing contract or when recurring services are needed and a relationship has been established with an
existing vendor and the cost associated with changing vendors may be more than any savings realized
through the procurement process.

A professional service is defined as any service performed by a person or firm that is registered with the
Georgia Secretary of State and required to maintain a valid State of Georgia license to provide their
respective service, including, but not limited to: engineering, architectural, surveying, testing and special
studies, audit and accounting, insurance, financial advisor, court reporting, and legal.

Projects funded or partially funded with federal or state funds may require professional services to be
procured according to procedures outlined in the funded activity. The City is required to follow federal
and state procurement procedures when funding dictates. The department receiving the funds or the
grant administrator is responsible for proper procurement in relation to the contract or grant
administered by the department.

E. REQUEST FOR PROPOSALS (RFP)

Formal sealed proposals may be used when clear specifications are not available or when a service is
required. In this procurement method, qualifications will normally be the primary issue and price may
or may not be used in the evaluation of the proposal. The basis of the award is the criteria outlined in
the proposal. At the public opening, only the name of the vendors offering proposals will be read.
Because negotiations are still possible, the contents of the proposal will not be released until the item
or service has been evaluated and awarded.

F. INVITATION TO BID AND REQUEST FOR PROPOSAL PROCEDURES
1. The requesting department is responsible for:
a. Preparation of the bid document or request for proposal will include:

1. Place, time, ability to meet City vendor requirements, and date when bid/RFP will

be received, opened, and/or publically read.

2. Notice that bids be clearly marked with a departmental bid number on the outside
of package and submitted to the City of Dalton Finance Department as custodian of
all City bids/RFP’s.

Delivery requirements (responsibility for shipping, etc.).
Person to contact for clarification of specifications.
Special conditions not included in specifications.
Contract conditions and terms.
Any applicable federal or state requirements in regards to City grants or contracts.
8. Statement that the City reserves the right to reject all bids.
b. Advertisement of bid in local newspaper and placement on City’s website.
c. Copy of bid documents to Finance Department as bid custodian.

Nousaw

2. The Finance Department will be responsible for:
a. Receipt of bid/RFP between 8:00 a.m. and 5:00 p.m. Monday through Friday at Dalton
City Hall during period of open bid.



b. Stamp the date and time bid/RFP received on the outside of the envelope/package
submitted by bidder.

¢. Maintain unopened bids in vault until responsible department retrieves for bid opening
on the date and time as stated in bid/RFP advertisement package.

d. All bids received after the specified date and time in the bid advertisement will be
rejected for consideration and returned to issuing department for return to vendor.

G. PREFERENCE FOR GEORGIA PRODUCTS

In accordance with O.C.G.A. §36-84-1, the City, when contracting for or purchasing supplies, materials,
equipment, or agricultural products, excluding beverages for immediate consumption, shall give
preference as far as may be reasonable and practicable to such supplies, materials, equipment, and
agricultural products as may be manufactured or produced within the State of Georgia. Such preference
will not sacrifice quality.

H. LOCAL VENDOR ALLOWANCE

In acknowledgment that local vendors contribute the City tax base and promote the local economy, the
Mayor and City Council, have determined that under certain instances, such local vendors will be
provided an additional concession when bidding against non-local vendors. If the local vendors bid,
meets all the bid specifications and is not more than 4% greater than the lowest bid submitted by the
non-local vendor, then the lowest local vendor will be given the opportunity to notify the Chief Financial
Officer or the department head of the bidding department in writing, 1 business day after the bid
opening, that it agrees to match the lowest bid price. If that local vendor doesn’t agree, then the next
lowest local bidder will be given the same opportunity to match the low bid and so on until all local
vendors have had the opportunity to match the low bid.

This will not apply to road construction and public works projects governed by Georgia Laws or to the
purchase of any other goods and/or services, for which such preference is prohibited by Georgia or
Federal Law (for example, grant awards).

A local vendor must maintain a physical presence within Whitfield County, including, but not limited to
the maintenance of 1 or more offices and the employment of 2 or more persons prior to the submission
of the bid. A post office box maintained within Whitfield County does not qualify as a local vendor. The
vendor must also be current on property taxes and occupation taxes (for businesses located within the
City limits).

I.  CANCELLATION OR REJECTION OF BID OR PROPOSAL
The Mayor and Council reserves the right to cancel any outstanding formal sealed bid or proposal prior
to the opening of the bid or proposal and also reserves the right, after the bid opening, but prior to the
award of a bid, to reject, in whole or in part, any bid or proposal. Any cancellation or rejection will be
consistent with the procurement policies and procedures.

J. SOLE SOURCE VENDOR

A sole source situation exists when there is only one vendor who can provide the product or service or
a particular brand is required for compatibility or repair. Sole source procurement is permissible if a
required good or service is available from only a single supplier. To determine that a sole source situation
exists, research must be performed by the user department providing proof that vendor is truly a sole
source. The documentation will be sent to the Finance Department for recording keeping purposes.
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Finance will maintain sole source files containing, department justification, research documentation,
and manufacturer documentation.

K. EMERGENCY PURCHASE

An emergency purchase is one in which a situation exists where there is a threat to health, welfare, or
safety that does not allow time for normal, competitive purchasing procedures. Examples are flooding,
power outages, or other natural disasters including, but not limited to, unusual inclement weather. All
emergency purchases will require the City Administrator to “sign off” on the purchase order prior to
payment by the Finance Department. Items that a department did not realize it would need to operate
throughout the year is not deemed an emergency purchase.

L. COMPUTER HARDWARE AND SOFTWARE PURCHASES

Proposed purchases of computer hardware and software must be reviewed by the IT Department to
ensure compatibility with the City’s equipment and network system, as failure to follow this policy could
result in unsupported hardware and software. Requests to purchase computer hardware or software
must follow the purchasing policy guidelines.

M. CITY CREDIT CARD PURCHASES

Purchases made and charged to the City’s credit card should be infrequent and used primarily for travel
related expenses and certain internet purchases. Normal purchasing procedures should apply when
using the City’s credit card. The credit card is simply a payment method. Under no circumstances shall
the City’s credit card be used for personal purchases, even to be reimbursed later by the employee.
Refer to the City’s credit card policy. Refer to Credit Card Policy in Exhibit D.

CONTRACTS, LEASES, AND CHANGE ORDERS
A. CONTRACTS FOR GOODS AND SERVICES
1. Must be reviewed by the City attorney.
2. Must be approved by the Mayor and Council and signed by the mayor except for contracts
for goods or services S0 - $5,000 can be signed by the department head, but MUST be
ratified by the mayor and council at the next scheduled council meeting.

B. SHORT-TERM LEASE (RENTAL) AGREEMENTS FOR GOODS AND SERVICES
1. Leases and/or agreements less than one year in term and within the fiscal year without a
purchase option can be signed by the department head or City Administrator. Such
agreements include but are not limited to equipment rental, routine maintenance
agreements and service agreements, and license agreements for computer software.

C. MULTIYEAR CONTRACTS FOR GOODS AND SERVICES

1. Must be reviewed by the City attorney.

2. Unless contract approved by voter referendum, the contract must contain provision
payable only from funds appropriated in current fiscal year, lessor only has recourse
against funds appropriated in current fiscal year, lessor retains title to property subject to
contract in the event contract is terminated, and no recourse against any other assets or
funds of lessee.

D. CHANGE ORDERS
The department head or City Administrator may make written changes to the plans, specifications,
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scheduling, and performance period of any contract (purchase order) and is responsible for the
documentation of those changes to the original contract (purchase order). However, any changes that
increase the total dollar amount of the original contract or makes a material change to the scope of
the project must be approved by the Mayor and Council in a public meeting.

CITY PROPERTY DISPOSAL

A. OVERVIEW AND PROCEDURE

Disposal of municipal real and personal property is governed by 0.C.G.A. §36-37-6 (Exhibit E). Annually,
or on an “as needed basis”, the departments will determine any equipment, materials, and other goods
determined to be surplus and/or damaged with an estimated market value of greater than $500. For
financial record keeping and audit purposes, a list is to be maintained by the department of all assets
disposed of, method of disposal, and cash received or trade-in value allowed. Assets may be sold
through public auction, formal sealed bids, or over the internet using www.govdeals.com. Per Georgia
Code, the method of disposal will be advertised once in the official legal local organ of the county or a
newspaper of general circulation in the community, not less than 15 days nor more than 60 days
preceding the day of the auction, placement on GovDeals.com, or last day for receipt of proposals.

B. CLASSIFICATIONS

Scrap — Any material or item that can be used for re-melting to produce iron, steel, or its
alloys.

Waste — All non-metallic refuse which has a marketable value.

Worn or Damaged — May be scrap or waste material or item that can be sold or used for
trade-in.

Obsolete and Surplus — Any material or item that is of no use to the City,

Excess — Any item that doesn’t have an essential or vital purpose for the operations of a
particular department. The item may have value and may be utilized by another
department within the City.

C. METHODS OF DISPOSAL

Sealed Bids or Gov.Deals — Used when a material or item is of insufficient quantity to
justify the cost of a public auction.

Public Auction — Used when there are a variety of items available in sufficient quantities
to justify the cost of a public auction.

Trade-In — Should only be used in situations where it is economically advantageous to do
so (i.e. trade — in equivalent to market value, comparison of cash deal to cost with trade-
in less fair market value, etc.).

Negotiated Sales to Other Public Entities or Individuals — Available only when fair market
value of item is deemed $500 or less. Documentation must accompany item for sale
estimating fair market value.



D. ADDITIONAL RULES APPLY TO SALES AND EXCHANGES OF CITY OWNED REAL PROPERTY - REFER
TO GEORGIA CODE IN EXHIBIT E.

MANUAL OF CITY OF DALTON GEORGIA PURCHASING POLICY

This document shall be viewed as a manual to be referred to and relied upon by departments of the
City. It is to be referred to by the city departments in its acquisition or purchase of goods and services.
Each city department will maintain a copy of this document, including all subsequent amendments to
said policy, for reference in making such purchases for goods and services. Each person making
purchases, preparing bids and RFP’s, and/or any other procurement function on behalf of the City, is
required to read and understand the City Purchasing Policy and Manual.
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EXHIBIT A

Conflict of Interest Policy



Conflicts of Interest:

Employees should avoid any situation which involves, or may give the appearance
of involving, a conflict between their personal interest and the interest of the City of
Dalton (“City”). As in all other facets of their duties, employees dealing with
suppliers, contractors, vendors or any person doing or seeking to do business with
the City are to act in the best interest of the City. At the time the employee becomes
aware of a conflict or potential conflict of interest, the employee shall make prompt
and full disclosure in writing to his or her department head. Such conflicts may
include, but are not limited to:

1. Ownership by employee or by a member of his or her family of a significant
interest in any outside enterprise which does or seeks to do business with the City.

2. Serving as a director, officer, partner, consultant, or in a managerial or
technical capacity with an outside enterprise which does or is seeking to do business
with the City. Exceptions to this can be approved by the Mayor and Council.

3. Acting as a broker, finder, go-between or otherwise for the benefit of a third
party in transactions involving or potentially involving the City or its interests.

4. Any other arrangements or circumstances, including family or other personal
relationships, which might dissuade the employee from acting in the best interest of
the City.

5. Being employed (you or a close family member) by, or acting as a consultant
to, a supplier, contractor or vendor who does or is seeking to do business with the
City, regardless of the nature of the employment, while you are employed with the
City.

6. Owning or having a substantial interest in a supplier, contractor or vendor who
does or is seeking to do business with the City.

7. Having a personal interest, financial interest or potential gain in any City
transaction.
8. Placing City business with a firm owned or controlled by a City employee or

his or her immediate family.



9. Accepting gifts, discounts, favors or services from a supplier, contractor,
vendor or potential supplier, contractor or vendor of the City, unless equally
available to all City employees.

Determining whether a contlict of interest exists is not always easy to do. Employees
with a conflict of interest question should seek advice from management. Before
engaging in any activity, transaction or relationship that might give rise to a conflict
of interest, employees must seek review from their department head, City
Administrator or the Human Resources Director.

Confidential Information:

Although most information held by the City is subject to public disclosure under the
Georgia Open Records Act, some information held by the City is exempt from
disclosure and is confidential. The revelation or use of any confidential information
of the City without prior authorization is prohibited. The misuse, unauthorized
access to, or mishandling of confidential information, particularly personnel
information, is strictly prohibited and will subject an employee to the Discipline
Policy up to and including immediate discharge.

Compliance:

Any violation of this policy will subject the employee to administrative disciplinary
action up to and including discharge. Any City employee having knowledge of any
violation of the policy shall promptly report such violation to the appropriate level
of management. Each supervisor and manager of the City is responsible for
compliance in his or her area of responsibility. When questions arise concerning any
aspect of this policy, contact the Director of Human Resources or City
Administrator.



GENERAL POLICY APPLICATION:

Gifts, Favors, Entertainment and Payments Received by City Employees:

1. Employees shall not seek or accept for themselves or others any gifts, favors,
entertainment, payments without a legitimate business purpose nor shall they seek
or accept personal loans (other than conventional loans at market rates from lending
institutions) from any persons or business organizations that do or seek to do
business with or is a competitor of the City. In the application of this policy:

a. Employees may accept for themselves and members of their families common
courtesies usually associated with customary business practices. These include, but
are not limited to:

® Lunch and/or dinner with vendors sometimes including spouses as long as the
invitation is extended by the vendor.
. Gifts of small value from vendors such as calendars, pens, pads, knives,
A etc.
Gifts of perishable items usually given during the holidays such as hams,
cookies, nuts, etc., are acceptable.

b. A strict standard is expected with respect to gifts, services, discounts,
entertainment or considerations of any kind from suppliers, contractors or vendors.

It is never permissible to accept a gift in cash or cash equivalent such as stocks or
other forms of marketable securities of any amount.

Approved by Mayor and Council on 11-1-2010



EXHIBIT B

Code of Ethics Ordinance



ORDINANCE 09-20

To Amend Chapter 2 Of The 2001 Revised Code Of The City of Dalton, Georgia,

Captioned “Administration”; By The Addition of A New Article VIII Captioned

“Ethics™; To Provide For An Effective Date; To Provide For The Repeal Of

Conflicting Ordinances; To Provide for Severability; And For Other Purposes.

BE IT ORDAINED, by the Mayor and Council of the City of Dalton and by the
authority of the same, IT IS HEREBY ORDAINED as follows:

Amend Chapter 2 of the 2001 Revised Code of the City of Dalton, Georgia, captioned
“Administration” by the addition of a new Article VIII captioned “Ethics” which shall read as
follows:

Article VIII.  Ethics
Sec.2-510. Findings of Fact.

The Mayor and Council make the following findings of fact:

(a) It necessary to the proper operation of democratic government that public officials
be, and appear to be, independent, impartial, and responsible to the people; that governmental
decisions and policies be made in the proper manner and structure; and that public office not be

used for personal gain; and

(b) Affirmative measures to this end are necessary to provide the public with
confidence in the integrity of its government,

(¢) It is the policy of the city that its officials, employees, appointees, and volunteers
conducting official city business be governed by the principles set forth in Resolution 09-07, and
be further governed by the specific provisions of this Ordinance.

Sec, 2-511. Purpose.
The purpose of this code of ethics is to:

() Encourage high ethical standards in official conduct by city officials;

{b) Establish guidelines for ethical standards of conduct for all such officials by setting
forth those acts or actions that are incompatible with the interest of the city;



(¢) Require disclosure by such officials of private financial or other interest in matters
affecting the city; and

(d) Serve as a basis for disciplining those who refuse to abide by its terms.
Sec. 2-512. Scope.

The provisions of this code of ethics shall be applicable to all elected or appointed city
officials. Notwithstanding anything herein to the contrary, state law and the charter of the city
shall be controlling in the event of an actual conflict with the provisions of this code of ethics.
This ordinance shall be interpreted to supplement, and not replace, said provisions of state law
and the charter.

Sec. 2-513. Definitions.
Solely for the purpose of this code of ethics;

(a) City official or official, unless otherwise expressly defined does not include city
employees but does mean the mayor, members of the city council, municipal court judges
(including substitute judges), city manager, city clerk, city attorney, and all other persons holding
positions designated by the city charter, as amended as well as all head of all departments of the
government of the City. The term *“city official” also includes all individuals, including city
employees, appointed by the mayor and/or city council as appropriate to city authorities,
commissions, committees, boards, task forces, or other bodies which can or may vote or take
formal action or make official recommendations to the mayor and/or city council.

(b) Decision means any ordinance, resolution, contract, franchise, formal action or
other matter voted on by the city council or other city board or commission, as well as the
discussions or deliberations of the council, board, or commission which can or may lead to a vote
or formal action by that body.

(c) Employee means any person who is a full-time or pari-time employee of the city.

(d) Immediate family means the spouse, mother, father, grandparent, brother, sister, son
or daughter related by blood, adoption or marriage and shall include in-laws, steps, and halves of
the relationships listed.

(e} Incidental interest means an interest in a person, entity or property which is not a
substantial interest as defined herein and which has insignificant value.

{(f)  Remoie interest means an interest of a person or entity, including a city official,
which would be affected in the same way as the general public. For example, the interest of an
official in the property tax rate, general city fees, city utility charges or a comprehensive zoning
ordinance or similar matters is deemed remote to the extent that the official would be affected in
common with the general public,



(g) Substantial interest means an interest, either directly or through a member of the
immediate family, in another person or entity, where:

()  the interest is ownership of five percent or more of the voting stock, shares or
equity of the entity or ownership of $5,000.00 or more of the equity or market
value of the entity; or

(i) the funds received by the person from the other person or entity during the
previous 12 months either equal or exceed {(a) $5,000.00 in salary, bonuses,
commissions or professional fees, or $5,000.00 in payment for goods,
products or services, or (b) ten percent of the recipient’s gross income during
that period, whichever is less;

(iti) the person serves as a corporate officer or member of the board of directors or
other governing board of a for-profit entity other than a corporate entity
owned or created by the city council; or

(iv) the person is a creditor, debtor, or guarantor of the other person or entity in an
amount of $5,000.00 or more.

Sec. 2-514. Prohibitions.

(a) No city official shall use such position to secure special privileges or exemptions
for himself or herself or others, or to secure confidential information for any purpoase other than
official duties on behalf of the city.

(b) No city official, in any matter before the council or other city body, relating to a
person or entity in which the official has a substantial interest, shall fail to disclose for the record
such interest prior to any discussion or vote or fail to recuse himself/herself from such discussion
or vote as applicable.

(¢) No city official shall act as an agent or attorney for another in any matter before the
city council or other city body.

(d} No city official shall directly or indirectly receive, or agree 1o receive, any
compensation, gift, reward, or gratuity in any matter or proceeding connected with, or related to,
the duties of his office except as may be provided by law.

() No city official shall enter into any contract with, or have any interest in, either
directly or indirectly, the city, except as authorized by state law.

(1) This prohibition shall not be applicable to the professional activities of the city
attorney in his or her work as an independent contractor and legal advisor on
behalf of the city.

Wl



(i) This prohibition shall not be applicable 10 an otherwise valid employment
contract between the city and a city official who is not elected (such as, by
way of example, a city manager, city administrator or chief of police).

(ili) Any official who has a proprietary interest in an agency doing business with
the city shall make that interest known in writing to the city council and the
city clerk.

(f)  All public funds shall be used for the general welfare of the people and not for
personal economic gain.

(g) Public property shall be disposed of in accordance with state law.

(h) No city official shall solicit or accept other employment 1o be performed, or
compensation to be received, while still a city official if the employment or compensation could
reasonably be expected to impair such official’s judgment or performance of city duties.

(i) If a city official accepts or is soliciting a promise of future employment from any
person or entity who has a substantial interest in a person, entity or property which would be
affected by any decision upon which the ofticial might reasonably be expected to act, investigate,
advise, or make a rccommendation, the official shall disclose the fact to the city council and shall
recuse himselt/herself and take no further action on matters regarding the potential future
employer.

{J)  No city official shall use city facilities, personnel, equipment or supplies for private
purposes, except to the extent such are lawfully available to the public.

(k) No city official shall grant or make available to any person any consideration,
treatment, advantage or favor beyond that which it is the general practice to grant or make
available to the public at large.

(1) A city official shall not directly or indirectly make use of, or permit others to make
use of, official information not made available to the general public for the purpose of furthering
a private interest.

(m) A city official shall not use his or her position in any way to coerce, or give the
appearance of coercing, another person to provide any financial benefit to such official or
persons within the official’s immediate family, or those with whom the official has business or
financial ties amounting to a substantial interest.

(n) A city official shall not order any goods and services for the city without prior
official authorization for such an expenditure. No city official shall attempt to obligate the city
or give the impression of obligating the city without proper prior authorization.



(0) No city official shall draw travel funds or per diem from the city for attendance at
meetings, seminars, training or other educational events and fail to attend such events without
promptly reimbursing the city therefore.

(p) No city official shall attempt to unduly influence the outcome of a case before the
Municipal Court nor shall any city official other than the Municipal Court Clerk engage in ex
parte communication with a municipal court judge on any matter pending before the Municipal
Court.

Sec. 2-515. Conflict of Interest,

(a) A city official may not participate in a vote or decision on a matter affecting an
immediate family member or any person, entity, or property in which the official has a
substantial interest.

(b) A city official who serves as a corporate officer or member of the board of directors
of a nonprofit entity must disclose their interest in said entity to the mayor and council prior to
participating in a vote or decision regarding funding of the entity by or through the city.

(c) Where the interest of a city official in the subject matter of a vote or decision is
remote or incidental, the city official may participate in the vote or decision and need not
disclose the interest.

Sec. 2-516. Board of Ethics.

(a) A Board of Ethics is hereby established to act as provided below with respect to
complaints that allege a violation of this Article by city official.

{b) The Board of Ethics shall consist of three (3) residents of the City, one appointed by
the mayor, one appointed by the council, and the third appointed by the two named Board
members and approved by a majority of the city council. The third member of the Board of
Ethics shall be a member in good standing of the State Bar of Georgia.

(¢} All members of the Board of Ethics shall be residents of the city for at least one (1)
year immediately preceding the date of taking office and shall remain a resident while serving on
the Board.

(d) All members of the Board of Ethics shall serve a five (5)-year term.

(e) No person shall serve as a member of the Board of Ethics if the person has, or has
had within the preceding one (1) year period, any interest in any contract or contracting
opportunity with the city or has been employed by the City.

(f) Members of the Board of Ethics with any permit or rezoning application pending
before the city, or any pending or potential litigation against the city or any city official charged
in the complaint shall be disqualified from serving on the Board of Ethics for that complaint. An



alternate member of the Board of Ethics shall be selected in the same manner as the disqualified
individual.

(g) The members of the Board of Ethics shall serve without compensation. The city
council shall provide meeting space for the Board of Ethics and, subject to budgetary procedures
and requirements of the City, such supplies and equipment as may be reasonably necessary for
the Board to perform its duties and responsibilities.

(h) No person shall serve on the Board of Ethics who has been convicted of a felony
involving moral turpitude in this state or any other state, unless such person’s civil rights have
been restored and at least ten years have elapsed from the date of the completion of the sentence
without a subsequent conviction of another felony involving moral turpitude.

(i) No person shall serve on the Board of Ethics who is less than 18 years of age, who
holds a public elective office, who is physically or mentally unable to discharge the duties of a
member of the Board of Ethics, or who is not qualified to be a registered voter in the City of
Datlton.

() Upon appointment, members ot the Board of Ethics shall sign an affidavit attesting
to their qualification to serve as a member of the Board of Ethics.

(k) Members of the Board of Ethics may be removed by majority vote of the mayor and
council.

Sec. 2-517. Receipt of Complaints.

(a} All complaints against city officials shall be filed with the Board of Ethics, who
may require that oral complaints and complaints illegibly or informally drawn, be reduced to a
memorandum of complaint in such form, as may be prescribed, by the city council or the Boatrd
of Ethics. Upon receipt of a complaint in proper form, the chair of the Board of Ethics shall
forward a copy of the complaint to the city official or officials charged in the complaint within
and no more than seven (7) calendar days.

(b) All complaints shall be submitted and signed under ocath, shall be legibly drawn and
shall clearly address matters within the scope of this ordinance.

(c) Upon receipt of a complaint in proper form, the Board shall review it to determine
whether the complaint is unjustified, frivolous, patently unfounded or fails to state facts
sufficient to invoke the disciplinary jurisdiction of the Mayor and Council. The Board of Ethics
is empowered to dismiss in writing complaints that it determines are unjustified, frivolous,
patently unfounded or fail to state facts sufficient to invoke the disciplinary jurisdiction of the
Mayor and Council; provided, however, that a rejection of such complaint by the Board of Ethics
shall not deprive the complaining party of any action such party might otherwise have at law or
in equity against the city official. For complaints that are not dismissed, the Board of Ethics is
empowered to collect evidence and information concerning any complaint and add the findings
and results of its investigation to the file containing such complaint.



(d) Upon completion of its investigation of a complaint, the Board of Ethics is
empowered to dismiss in writing those complaints which it determines are unjustified, frivolous,
patently unfounded or which fail to state facts sufficient to invoke the disciplinary jurisdiction of
the Mayor and Council; provided, however, that a rejection of such complaint by the Board of
Ethics shall not deprive the complaining party of any action such party might otherwise have at
law or in equity against the city official.

(e) The Board of Ethics is empowered to conduct investigations, to take evidence, and
to hold hearings to address the subject matter of a complaint.

(f) The Board of Ethics is empowered to adopt forms for formal complaints, notices,
and any other necessary or desirable documents within its jurisdiction where the city council has
not prescribed such forms.

(g) Findings of the Board of Ethics shall be submitted to the Mayor and Council for
action.

(hy To discourage the filing of ethics complaints solely for political purposes,
complaints will not be accepted against a person seeking election as a city official, whether
currently serving as a city official or not, from the date qualifying opens for the elected office at
issue through the date the election results for that office are certified. The time for filing
complaints will not run during this period. Properly filed complaints will be accepted and
processed after the election results have been certified.

Sec. 2-518. Service of Complaint.

The city clerk, on behalf of the Board of Ethics, shall cause the complaint to be served on
the city official charged as soon as practicable but in no event no later than seven (7) calendar
days after receipt of a proper, verified complaint. Service may be by personal service, by
certified mail, return receipt requested, or by statutory overnight delivery. A hearing shall be
held within sixty (60) calendar days after filing of the complaint. The Board of Ethics shall
conduct hearings in accordance with the procedures and regulations it establishes, but, in all
circumstances, at least one hearing shall include the taking of testimony and the cross-
examination of available witnesses. The decision of the Board of Ethics shall be rendered to
Mayor and Council within seven (7) calendar days after completion of the final hearing. At any
hearing held by the Board of Ethics, the city official, who is the subject of inquiry, shall have the
right to written notice of the hearing and the allegations at least seven (7) calendar days before
the first hearing, to be represented by counsel, to hear and examine the evidence and witnesses
and, to oppose or try to mitigate the allegations, The city official, subject to the inquiry, shall
have also have the right, but not the obligation, of submitting evidence and calling witnesses.
Failure to comply with any of the time deadlines in this section of the ordinance shall not
invalidate any otherwise valid complaint, or in any way affect the power or jurisdiction of the
Board of Ethics or the city council to act upon any complaint.



Sec. 2-519, Right to Appeal.

{a) Any city official or complainant adversely affected by the findings or
recommendations of the Board of Ethics may obtain judicial review of such decision as provided
in this Article.

(b} An action for judicial review may be commenced by filing an application for a writ
of certiorari in the Superior Court of Whitfield County within thirty (30) days after the decision
of the Board of Ethics. The filing of such application shall act as supersedeas.

Sec. 2-5320. Penalty.

Any person violating any provision of this article is subject to:

(a) Public reprimand, censure, or removal if permitied by law by the Mayor and
Council; or

(b) Request for resignation by the Mayor and Council.
Section 2.

This Ordinance shall be effective upon the posting of this Ordinance in two (2) public
places in the City of Dalton for five (5) consecutive days following its enactment by the Mayor
and Council, the public health, safety, and welfare requiring it.

Section 3.

All ordinances or parts of ordinances in conflict herewith are hereby repealed.
Section 4.

All ordinances and parts of ordinances in conflict with this ordinance are repealed.
Section 5.

It is hereby declared to be the intention of the Mayor and Council that the section,
paragraphs, sentences, clauses and phrases of this Ordinance are severable and if any phrase,
clause, sentence, paragraph or section of this Ordinance shall be declared unconstitutional or
otherwise invalid by a court of competent jurisdiction such unconstitutionality or invalidity shall

not affect any of the remaining phrases, clauses, sentences, paragraphs or sections of this
Ordinance.

SO ORDAINED, this ‘?[ day of a“d@:j , 2009.
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RESOLUTION 13-03
Resolution Pertaining To Ethics In Government
WHEREAS, the City of Dalton 1s a Georgia Certified City of Ethics: and

WHEREAS, the Certified City of Ethics program established by the Georgia Municipal
Association requires periodic recertification of ethical standards by qualified cities; and

WHEREAS, the Mayor and Council desire to recertify the City as a Certitied City of Ethics; and

WHEREAS, part of the recertification process requires the Mayor and Council to subscribe
again o the ethics principles approved by the Georgia Municipal Association Board:

NOW THEREFORE BE IT RESOLVED by the Mavor and Council of the City of Dalton, that
as a group and as individuals and as representatives of the general government of the City we do
and will subscribe to the following ethics principles and pledge to conduct the affairs of the City
accordingly:

Serve others, not ourselves

Use resources with efficiency and economy

Treat all people fairly

Use the power of our position for the well-being of our constituents
Create an environment of honesty, openness and Integrity

SO RESOLVED this 1‘5"5315 ot"ﬂw'/m hin 2013

CITY OF DALTON, GEORGIA

(IR

David [ Pennington, May,

I o . W

Denise Wood, Alderman
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FOREWORD

The Georgia Municipal Association is pleased to provide the third edition of
Public Works Construction Projects to our members. This edition contains
information on House Bill 1079, which passed in the 2000 Session of the Georgia
General Assembly, House Bill 513, which passed in the 2001 Session, and Senate
Bill 146, which passed in the 2007 Session.

HB 1079 established uniform bidding requirements for local government
public works construction projects. The legislation was developed by the Public
Construction Law Task Force, which consisted of officials from the Georgia
Municipal Association (GMA), the Association County Commissioners of Georgia
(ACCG), the Associated General Contractors — Georgia Chapter (AGC), and the
Georgia Utility Contractors Association (GUCA). The Task Force worked for almost
two years developing these requirements.

HB 513 made several technical corrections to the requirements of HB 1079.
Additionally, the legislation provided bidders and offerors on public works
construction projects the same protections from unfair competitive practices as
provided to bidders and offerors on road construction projects in the current open
records law.

SB 146 made changes to the requirements for bid advertisements. Most
notable, it clarified the requirements for online advertisements and required that the
advertisement list the status of needed permits and easements or rights of way.

This guide has been prepared to explain the regulations of the Georgia Local
Government Public Works Construction Law and assist city officials in their efforts to
procure contracts for public works construction projects in accordance with state law.

Jim Higdon
Executive Director

The primary author of the 2000 and 2601 editions of this publication was Perry Hioft, GMA
Director of Research & Redevelopment Services. The 3 edition has been prepared by Susan
Moore, GMA General Counsel, with assistance from Jeff Jeter, GMA Legal Infern.
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~ . CHAPTERONE
| INTRODUCTION |

House Bill 1079

HB 1079, which passed in the 2000 Session of the Georgia General
Assembly, was the result of a two-year effort by the Public Construction Law Task
Force to develop uniform requirements for local government public works
construction projects. The legislation requires contracts for such projects be
awarded in an open and competitive manner. Additionally, HB 1079 authorizes the
use of current construction industry practices in order to provide increased flexibility
to local governments that are constructing public facilities.

The origin of HB 1079 can be traced to SB 229, which was introduced in the
1997 Session of the General Assembly. This legislation proposed to restrict the use
of local government personnel working on their own projects, and it would have
subjected local government projects to state-established uniform bid requirements
that were developed without input from local governments. The construction
industry supported this legislation because the lack of uniformity among cities,
counties, school boards, and authorities made it difficult for contractors to have
knowledge of the specific bidding requirements of the various local governments.
Additionally, the construction industry sought to address such practices as:

» The use of large change orders which greatly exceed original project costs
and which alter the scope of the original projects;

» The use of force account labor (self-performance) to construct large public
facilities; and

« The use of “emergency’ situations to bypass local advertising and
competitive bid requirements.

In 1997, the Public Construction Law Task Force was formed to determine
the feasibility of developing a uniform public construction bid law. The Task Force
consisted of representatives from GMA, ACCG, the Associated General Confractors
(AGC), and the Georgia Utility Contractor's Association (GUCA). Representatives
from the Georgia School Boards Association (GSBA) and the American Consulting
Engineers Council of Georgia (ACEC) also participated in meetings of the Task
Force. As a result of good faith demonstrated by the Task Force to address the
construction industry’s concerns, AGC and GUCA did not pursue passage of SB 229
during the 19298 Session.

During the summer of 1998, the Task Force tentatively agreed to proceed
with the development of uniform procurement procedures for public works
construction projects. In March of 1999, after more than one year of work, the Task
Force completed its proposed uniform procurement requirements. The proposal
was presented to Rep. Tom Shanahan, who introduced the legistation as HB 1079



during the last week of the 1999 Session. The Task Force continued to develop HB
1079 between the 1999 and 2000 Sessions. During the 2000 Session, Rep.
Shanahan introduced a substitute version of HB 1079, which contained the final
recommendations of the Task Force. Both the House and the Senate approved the
revised legislation during the 2000 Session, and Governor Roy Barnes signed HB
1079 into law on April 20, 2000. The legislation, which became Act # 663, took
effect on that date.

HB 1079: Summary

» Passed in the 2000 Session of the General Assembly.
Signed into law by Governor Bames on April 20, 2000. (Act # 663.)
o Effective date: April 20, 2000.

Under HB 1079, local governments in Georgia are now required to obtain bids
or proposals for public works construction projects costing $100,000.00 or more.
HB 1079 required some cities in Georgia to significantly modify their procedures for
procuring public works construction contracts. Additionally, as the legislation tcok
effect on April 20, 2000, it is important for city officials to fully understand what the
law now requires and allows.

HB 1079: Key Provisions

» The legislation establishes requirements for procurement of local government
public works construction contracts.

¢ The legislation does not apply to public works construction projects that can be
performed at a cost of less than $100,000.

¢ The legislation does not restrict cities from using in-house personnel on
municipal public works construction projects.

« The legislation does not restrict cities from using inmate labor on public works
construction projects.

» The legislation authorizes cities to adopt a pre-qualification process for
prospective bidders.




House Bill 513

HB 513, which was passed in the 2001 Session of the General Assembly, makes
various technical corrections to the requirements of HB 1079. Such corrections include
restatements of requirements that were inadvertently deleted by HB 1079, correcting
cross-references in the Georgia Code, and renumbering various sections and article
numbers in the Georgia Code.

HB 513: Summary

« Passed in the 2001 Session of the General Assembly.
¢ Signed into law by Governor Barnes on April 27, 2001. (Act # 261.)
s Effective Date: July 1, 2001.

Section 1 of HB 513 contains bonding requirements for State of Georgia
agencies. Prior to the passage of HB 1079, portions of the payment and performance
bond requirements for State of Georgia agencies were included in Title 36 of the
Georgia Code, which contains provisions for local governments. These provisions were
unintentionally deleted by HB 1079. HB 513 re-establishes bid, payment, and
performance bond requirements for State of Georgia public works construction projects
and makes such requirements consistent with the requirements for local governments.

Sections 2 through 11 of HB 513 contain many technical corrections and cross-
references.

Section 12 of HB 513 establishes a title for Chapter 91 of Title 36 of the Georgia
Code: “Georgia Local Government Public Works Construction Law.” This section also
renumbers various article numbers and code sections, updates cross-references, and
clarifies existing language.

Section 13 of HB 513 amends the Georgia Open Records Act. The new
provisions provide bidders and offerors on public works construction projects with the
same protections from unfair competitive practices previously provided only to bidders
and offerors on road construction projects in the previous open records law.




HB 513: Key Provisions

= The legislation identifies Chapter 91 of O.C.G.A. Title 36 as the “Georgia Local
Government Public Works Construction Law.”

e The legislation restores certain bonding requirements for state public works
construction projects that were deleted by iast year's legislation.

» The legistation makes bonding requirements for state public works construction
projects consistent with local government bonding requirements.

» The legistation exempts hospital authorities from the law’s requirements, under
certain conditions.

» The legislation exempts pending, rejected, or deferred bid proposals from the Open
Records Law until such time as the final award is made, terminated, or abandoned.
This provision only applies to DOT projects and public works construction projects.

Senate Bill 146

SB 146, which was passed in 2007, adds definitions and expands on the
procedure for advertising of bids. It clarifies the procedure for online bid advertising,
requires that bid advertisements list the status of required permits and easements or
rights of way, and emphasizes that bid advertisements contain sufficient details that a
potential contractor will know the extent and character of the work to be done.

SB 146: Summary

¢ Passed in the 2007 Session of the General Assembly.
» Signed into law by Govemor Perdue on May 29, 2007. (Act# 342)
¢ Effective Date: July 1, 2007.

Section 1 of SB 146 adds definitions for “base bids” and “alternate bids,” terms
that are used in section 2.

Section 2 of SB 146 expands the requirements for bid advertisements. It outlines
the procedure for online bid posting. This section requires that bid advertisements state
whether the bid will be awarded based on the base bid or the base bid plus selected
alternatives, and requires that advertisements list the status of all federal, state, or local
permits and the status of all required easements or rights of way. All bids must contain




a level of detail appropriate to the project and present the specifications in a way that
will enable the public to know the extent and character of the law.

SB 146: Key Provisions

¢ The legislation allows contracts to be advertised solely on the Intemet so long as it is
posted continually for four weeks.

¢ The legislation requires that the bid advertisement state whether the bid will be
awarded based on the base bid alone or the base bid plus selected alternatives.

s The legislation requires that the bid advertisement list the status of all required
federal, state, and local permits as well as required easements or rights of way.

» The legislation required that the bid advertisement describe the project in a level of
detail appropriate to the project and in a manner that a member of the public will be
able to know the extent and character of the work to be done.




CHAPTER TWO
' DEFINITIONS AND EXEMPTIONS
This chapter describes the various definitions and exemptions contained in the Georgia
Local Government Public Works Construction Law. Most of the definitions contained in
the legislation were developed by the Public Construction Law Task Force, based upon
language used in the American Bar Association’s (ABA) Model Procurement Code,

American Institute of Architects (AlA) documents, other Georgia statutes, and laws from
other states.

A. WHAT IS PUBLIC WORKS CONSTRUCTION?

Public works construction includes most governmental construction projects costing
more than $100,000, except road projects, which are addressed in another section of
the Georgia Code. However, the term does not include routine operation, repair, and
maintenance of buildings and property.

The Georgia Local Government Public Works Construction Law defines public works
construction as follows:

Public works construction means the building, altering, repairing, improving, or
demolishing of any public structure or building or other public improvements of
any kind to any public real property other than those projects covered by Chapter
4 of Title 32. Such term does not include the routine operation, routine repair, or
maintenance of existing structures, buildings, or real property. (O.C.G.A. § 36-91-
2(12)).

1. Our city plans to add a small addition to our city hall building. Is
this considered public works construction? Would the
requirements of the Public Works Construction Law apply?

Answer: Yes, an addition to a city hall building is considered public works
construction as defined by the Public Works Construction Law. The
requirements of this law would apply unless the project qualifies for one of
the law’s stated exemptions.

2. Our city plans to re-paint the exterior walls on our city hall
building. Is this considered public works construction? Would
the requirements of the Public Works Construction Law apply?

Answer: No, the routine operation, repair, or maintenance of an existing
structure or building is not included in the definition of public works
construction. The requirements of this law would not apply.

10



B. DEFINITIONS. (0.G.G.A. § 36-91-2)

In addition to defining public works construction, the Georgia Local Government
Public Works Construction Law defines numerous terms that are used
throughout the legislation. These terms are defined below:

Governing authority means the official or group of officials responsible for
governance of a governmental entity. Examples of a govemning authority
include a city council, a county board of commissioners, or a county school
board.

Governmental entity means a county, municipal corporation, consolidated
government, authority, board of education, or other public board, body, or
commission but shall not include any authority, board, department, or
commission of the state, or a public transportation agency as defined by
Chapter 9 of Title 32.

Is our city’s Water Board a governmental entity, and is it subject to the
requirements of the Georgia Local Government Public Works
Construction Law?

Answer: Yes, if the Board is a local government authority, it is a govern-
mental entity and subject to the requirements of the Public Works
Construction Law, regardless of how it was created (such as through an
ordinance of the city, local legislation of the Georgia General Assembly, or a
local constitutional amendment). However, an exception now exists for
hospital authorities, under certain conditions.

Is our county’s hospital authority a governmental entity, and is it
subject to the requirements of this law?

Answer: Yes, a hospital authority is a governmental entity. However, a
hospital authority may not be subject to the requirements of the Georgia Local
Government Public Works Construction Law. HB 513 excludes hospital
authorities, under certain conditions, from the requirements of this law.
(Please refer to pages 14 -15 of this publication or O.C.G.A. § 36-91-22 (i}.)

Change order means an alteration, addition, or deduction from the original
scope of work as defined by the contract documents to address changes or
unforeseen conditions necessary for project completion.
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Base bid or base proposal means the amount of money stated in the bid or
proposal as the sum for which the bidder or proposer offers to perform the
work.

Alternate bid means the amount stated in the bid or proposal to be added to
or deducted from the base bid or base proposal if the corresponding change
in project scope or alternate materials or methods of construction is accepted.

Competitive sealed bidding means a method of soliciting public works
construction contracts whereby the award is based upon the lowest
responsive, responsible bid in conformance with the provisions of subsection
(b) of Code Section 36-91-21.

Competitive sealed proposals means a method of soliciting public works
contracts whereby the award is based upon criteria identified in a request for
proposals in conformance with the provisions of subsection {c) of Code
Section 36-91-21.

Emergency means any situation resulting in imminent danger fo the public
health or safety or the loss of an essential governmental service.

Responsible bidder or responsible offeror means a person or entity that
has the capability in all respects to perform fully and reliably the contract
requirements.

Responsive bidder or responsive offeror means a person or entity that has
submitted a bid or proposal that conforms in all material respects to the
requirements set forth in the invitation for bids or request for proposals.

Bid bond means a bond with good and sufficient surety or sureties for the
faithful acceptance of the contract payable to, in favor of, and for the
protection of the governmental entity for which the contract is to be awarded.

Payment bond means a bond with good and sufficient surety or sureties
payable to the governmental entity for which the work is to be done and
intended for the use and protection of all subcontractors and all persons
supplying labor, materials, machinery, and equipment in the prosecution of
the work provided for in the public works construction contract.

Performance bond means a bond with good and sufficient surety or sureties
for the faithful performance of the contract and to indemnify the governmental
entity for any damages occasioned by a failure to perform the same within the
prescribed time. Such bond shall be payable to, in favor of, and for the
protection of the governmental entity for which the work is to be done.
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¢« Scope of project means the work required by the original contract
documents and any subsequent change orders required or appropriate to
accomplish the intent of the project as described in the bid documents.

¢ Scope of work means the work that is required by the contract documents.

e Sole source means those procurements made pursuant to a written
determination by a governing authority that there is only one source for the
required supply, service, or construction item.

C. EXEMPTIONS. (O.C.G.A. § 36-91-22)

The requirements of the Georgia Local Government Public Works Construction
Law do not apply to the following public works construction projects:

o Public Works Contracts Costing Less Than $100,8600. Public works construction
projects that can be performed at a cost of less than $100,000 are not subject to the
requirements of the Public Works Construction Law. However, local governments
are specifically prohibited from intentionally subdividing a contract for a project
costing $100,000 or more in order to evade the requirements of this law.

Since the requirements of the Public Works Construction Law are designed to
promote open competition and reduce project costs, some local governments may
desire to use the procedures required by this law on smaller projects. Other local
governments may already have in place local ordinances or charter provisions
requiring a competitive award of construction contracts for projects under $100,000.
Local governments can adopt competitive award procedures for public works
construction projects of less than $100,000, but they are not required to do so. For
public works construction projects of $100,000 or more, any local requirements that
conflict with the provisions of the Public Works Construction Law are superceded.

« f[nmate Labor. Any governmental entity having a correctional institution may use
inmate tabor to perform public works construction projects. Additionally, any
governmental entity may contract with a governmental entity having a correctional
institution for the use of inmate labor from such institution and use the inmates in the
performance of any public works construction project. In such cases, the
requirements of the Public Works Construction Law do not apply.
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Can a city award a contract for one or more portions of a public
works construction project and use inmate labor to perform the
remaining portions of the project?

Answer: Yes. Under the Public Works Construction Law, local
governments are specifically authorized to utilize inmate labor for public
works construction projects. 0.C.G.A. § 36-91-22(b). However, if the local
government contracts with a private firm to perform a portion of the
project, the provisions of this law will apply to any contract estimated to
exceed $100,000. O.C.G.A. § 36-91-22 (g).

Example: A city plans to construct an addition to its city hall and use
inmate labor for all aspects of the construction except electrical, heating
and air conditioning, and plumbing. The city pians to serve as its own
general contractor and contract with trade contractors for the electrical,
heating/air conditioning, and plumbing services. If any of the city's
contracts with the private trade contractors is estimated to cost more than
$100,000, the city must comply with the Public Works Construction Law’s
requirements for advertising the contract opportunity and awarding the
contract.

Please note, however, that local governments are prohibited from
intentionally subdividing a contract costing $100,000 or more in order to
evade the requirements of the law. O.C.G.A. § 36-91-22(a).

Federal or State Labor. The Georgia Local Government Public Works Construction
Law does not apply when the labor used or to be used in a public works construction
project is furnished at no expense by the state or federal government. In this
instance, the governing authority shall have the power and authority fo purchase
material for such public works construction project and use the labor furnished free
to the governmental entity.

Federai Grants. The Georgia Local Government Public Works Consiruction Law
contains an exemption for public works construction contracts involving the
expenditure of federal assistance or funds, the receipt of which is conditioned upon
compliance with the federal laws or regulations regarding the procedures for
awarding public works construction contracts. A governmental entity must comply
with the federal requirements and is not required to comply with the provisions of the
Public Works Construction Law that differ from the federal requirements. O.C.G.A. §
36-91-22(d). Additionally, the governmental entity must provide notice that the
federal procedures exist for the award of such contracts in the advertisement
required by subsection (b) of Code Section 36-91-20. The availability and location of
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such federal requirements must be provided to any person requesting such
information.

One example of a project involving the use of federal grants is a public facility
(water/sewer facility, community health facility, etc.) that is funded with Community
Development Block Grant (CDBG) funds provided by the U.S. Department of
Housing and Urban Development (HUD).

Emergencies and Natural Disasters. The Georgia Local Government Public Works
Construction Law does not apply to public works construction projects necessitated
by an emergency; provided, however, that the nature of the emergency must be
described in the minutes of the governing authority’s meeting. (While cities must
only describe the nature of the emergency in its minutes, any contract let by a
county due fo an emergency must be ratified by the board of commissioners, as
soon as practicable. 0.C.G.A. §36-91-22(e). Also, the nature of the emergency
must be described in the meeting minutes.)

This exemption is designed to protect the public from interruption of local
government services during true emergencies and natural disasters.

What acts are considered “emergencies” to the extent that the require-
ments of the Georgia Local Government Public Works Construction Law
would not apply?

Answer: 0.C.G.A. Section 36-91-2(5) defines emergency as “any situation
resulting in imminent danger fo the public health or safety or the loss of an
essential government service.” While this definition is intentionally broad, it
applies to such natural disasters as earthquakes, fires, floods, and hurricanes, as
well as any other emergencies that result in the legitimate disruption of an
essential government service. For example, had the Y2K problem caused the
disruption of an essential municipal service (water, sewer, electricity, etc.) on
January 1, 2000, such disruption probably would have been considered an
emergency. However, problems that cause mere inconveniences to municipal
operations would not be considered emergencies as defined by the law.

Road Construction. The Georgia Local Government Public Works Construction
Law does not apply to construction projects subject to the requirements of Chapter 4
of Title 32.

Self-Performance. The Georgia Local Government Public Works Construction Law
does not apply to public works construction projects or any portion of a public works
construction project self-performed by a governmental entity. However, if the
governmental entity contracts with a private person or entity for a portion of such
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project, the provisions of this law shall apply to any such contract estimated to
exceed $100,000.00.

Can a city award a contract for one or more portions of a public works
construction project and self-perform the remaining portions of the project?

Answer: Yes. Under the Local Government Public Works Construction Law, local
governments are specifically authorized to utilize in-house personnel for public
works construction projects. However, if the local government contracts with a
private firm to perform a portion of the project, the provisions of this law will apply to
any contract estimated to exceed $100,000. O.C.G.A. § 36-91-22 (g).

Example: A city plans to construct an addition to its city hall and use in-house labor
(self-perform) for all aspects of the construction except electrical, heating and air
conditioning, and plumbing. The city plans to serve as its own general contractor
and contract with trade contractors for the electrical, heating/air conditioning, and
plumbing services. If any of the city's contracts with the private trade contractors is
estimated to cost more than $100,000, the city must comply with the law's
requirements for advertising the contract opportunity and awarding the contract.

Please note, however, that local governments are prohibited from intentionally
subdividing a contract costing $100,000 or more in order to evade the requirements
of the Public Works Construction Law. O.C.G.A. § 36-91-22(a).

Soie Source. The legislation does not apply to sole source public works
construction contracts. If there is only one legitimate provider of a service, product,
or construction item, the local government is not required to adhere to the
advertising and competitive procurement requirements of the Local Government
Public Works Construction Law. However, the local government must make a
written determination that there is only one source of the service, product, or
construction item. O.C.G.A. §§ 36-91-2(15), 36-91-22 (h).

Hospital Authorities. HB 513 (passed in the 2001 Session) exempts hospital
authorities from the requirements of the Georgia Local Government Public Works
Construction Law. However, a public works construction contract entered into by a
hospital authority must comply with the requirements of this law if, in connection with
such contract, the hospital authority either:

1) Incurs indebtedness and secures such indebtedness by pledging amounts to
be received by such authority from one or more counties or municipalities
through an intergovernmental contract entered into in accordance with Code
Section 31-7-85; or
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2) Receives funds from the state or one or more counties or municipalities for
the purpose of financing a public works construction project, which moneys
are not for reimbursement of health services provided.

Professiconal Services. In addition to the projects specifically exempted from the

Local Government Public Works Construction Law’s requirements under O.C.G.A. §
36-91-22, contracts for professional services that do not contain a construction
element are not subject to the law’s requirements. Examples include contracts for
professional design services {architectural or engineering) or management services
(project/program manager). However, any contract where the other party is “at risk”
(meaning financially liable) for construction and provides labor or building materials
is subject to the requirements of the Public Works Construction Law, and such
contract must be awarded by either competitive sealed bids or competitive sealed
proposals.
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CHAPTER THREE — |
PROCUREMENT OF PUBLIC WORKS CONSTRUCTION CONTRACTS

City officials must consider many factors when planning public works construction
projects, including:

» Should the city solicit bids or proposals?
* Should pre-qualification be required?
» Should pre-bid conferences be required?

The requirements of the Georgia Local Government Public Works Construction Law
affect many of these considerations. This chapter discusses the procurement process
in sequence - from selection of the desired construction delivery method to approval of
contracts.

1. Construction Project Delivery Methods.
(O.C.G.A. § 36-91-20(c))

One of the key provisions of the Georgia Local Government Public Works Construction
Law is the allowance of altemative construction delivery methods for public works
construction projects. Any construction delivery method may be utilized, provided that
all public works construction contracts that place the bidder or offeror at risk for
construction and require the provision of labor or building materials in the execution of
the contract must be awarded on the basis of competitive sealed bidding or competitive
sealed proposals.

Several construction delivery methods are briefly described below. These methods are
conceptual, and variations of each method may exist. More detailed descriptions of
these methods are contained in Chapter Four of this report.

1) Traditional Model (Design-Bid-Build). In this model, the owner hires design
professionals (i.e., architects and/or engineers) to design the project. After
completion of the design phase, the owner solicits bids for the construction
portion of the project. The owner typically awards the contract to the bidder who
submits the lowest responsive, responsible bid. The selected contractor then
retains necessary trade contractors.

2) Design-Build. In this model, the owner hires a single firm who provides all
design and construction services. Several different firms (design professionals
and trade contractors) may provide the actual services, yet the owner has only
one contract with the entity responsible for both types of services.

3) Construction Management (CM) At-Risk. In this model, the construction
manager assumes financial risks and liabilities placing the manager "at risk.”
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This model eliminates the duplication of services caused by employing both a
construction manager and general contractor. The model also allows the owner
to avoid entering into contracts with numerous trade contractors.

2. Construction Management Methods

Unlike the project delivery methods listed above, which are based on the
assignment of “delivery” risk for design and construction, the following methods
are referred to as “management” methods. These methods can be used in
conjunction with any of the project delivery methods listed above.

a. Program/Project Management. In this method, the owner employs a project
manager to act on the owner's behalf during all phases of the project. The
primary distinction between the project manager and the construction
manager depends upon the scope of the project being performed. Typically,
the project manager will likely fill the role of the owner's staff in situations
where the owner does not have adequate or experienced personnel.

b. Agency Construction Management. In this method, the owner hires a
construction manager who will serve as a professional adviser and who will
manage and coordinate the activities of the design and construction feams.
However, the general contractor and the design team still have contracts
directly with the owner. The selected construction manager has little liability
or responsibility and serves only in an advisory role. Therefore, the
construction manager is at no financial risk.

3. Competitive Processes. {0.C.G.A. § 36-91-21)

Local governments must utilize one of two competitive processes when soliciting public
works consiruction contracts that are subject to the requirements of the Georgia Local
Government Public Works Construction Law. The two competitive processes are
competitive sealed bids and competitive sealed proposals. These processes are
described below:

a. Competitive Sealed Bids. Under this method, the city issues an Invitation to
Bid, which contains the necessary requirements for contract award.
Prospective bidders are instructed to submit bids in accordance with these
requirements. The invitation to bid must list whether the city will award the
contract based on the base bid alone or based on the base bid plus selected
alternatives. The city must select the bid from the responsible and responsive
bidder who submits the lowest price and meets all of the requirements
included in the bid invitation.

When using competitive sealed bids, qualifications of the contractor are not

selection criteria. However, prequalification of contractors is allowed under
the Local Government Public Works Construction Law, and the
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prequalification process can be used to determine which contractors are
eligible to compete for a particular project. For additional information on
prequalification, please refer to Section 7 of this chapter.

b. Competitive Sealed Proposals. Under this method, the city issues a
Request for Proposal (RFP), which contains pertinent information regarding
the project. The RFP contains a description of the project and the factors that
will be used to evaluate submitted proposals. The RFP may or may not
require a final price or fee to be included with the proposal. Price may be one
of the factors considered by the city when making their final decision, but it
will not be the only factor. All submitted proposals are evaluated in
accordance with the criteria provided in the RFP and the city must make its
final selection based on such criteria.

There are two types of Competitive Sealed Proposals:

1. Competitive Cost Sealed Proposals include pricing of the total
construction cost (TCC), including the construction cost of work, as a
selection criterion. Qualifications are also typically weighted selection
criteria.

2. Competitive Qualifications Sealed Proposals do not include
construction cost of work as selection criteria, but often do include
contractor's fee and/or general conditions as weighted selection criteria.
Qualifications are also typically weighted selection criteria.

More detailed descriptions of these processes are provided below in Section o,
Solicitation of Bids and Proposals.

4. Advertising Requirements. (0.C.G.A. § 36-91-20(b))

A key element of the Georgia Local Government Public Works Construction Law is the
establishment of minimum requirements for advertising public works construction
opportunities. Previously, cities advertised such opportunities in accordance with their
respective charters, local ordinances, or established policies. Some cities chose to
advertise in the county legal organ, while others chose to place ads in other
newspapers (weekly papers or large papers having regional or statewide circulation).
Additionally, several cities posted their construction opportunities on their own Internet
Web sites, while other cities simply posted a notice at their city hall. (Meanwhile,
counties were previously required to post a notice of the construction opportunity on the
courthouse door and to advertise the opportunity once per week for four weeks in the
legal organ of the county.) Again, the lack of uniformity made it difficult for contractors
to learn of local government construction opportunities. As a result, mandatory
advertising in the county legal organ was desired by the construction industry.
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The advertising requirements contained in this law, which were developed by the Public
Construction Law Task Force, provide both uniformity and flexibility by allowing local
governments to advertise their construction opporiunities in either the county legal
organ or on an Internet website. Additionally, local governments must advertise the
contract opportunity by posting a notice in the governing authority’s office. Local
governments may, in their discretion, advertise in other sources and with more
frequency than the minimum requirements listed below, depending on their needs.

The law's advertising requirements are listed below:

a

A governmental entity must publicly advertise a contract opportunity for public
works construction projects.

o The contract opportunity notice must be posted conspicuously in the
governing authority’s office; and

o The contract opportunity must be advertised in either the legal organ of
the county or by electronic means on an Internet website of the
governmental entity or one identified by the governmental entity.

Contract opportunities advertised in the legal organ must be advertised at
least 2 times:

o The first ad must be at least 4 weeks prior to bid/proposal opening
date.

o The second ad must follow at least 2 weeks after the first ad.

Contract opportunities advertised solely on the Internet must be posted
continuously for at least four weeks before bids or proposals are opened.

Plans and specifications must be available on the first day of the
advertisement, and they must be open to inspection by the public.

The advertisement must include such details/specifications so as to enable
the public to know the extent and character of the work to be done.

All notices must advise potential biddersfofferors of any mandatory
prequalification requirements, any pre-bid conferences, and/or any federal
requirements.
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Internet Advertising Options

The Georgia Local Government Public Works Construction Law requires that
contract opportunities for public works construction projects must be posted in the
governing authority’s office and advertised in either the legal organ of the county or
on an Internet Web site of the governmental entity or one identified by the
governmental entity.

All cities, especiaily those that do not have their own Internet Web sites, may
advertise public works construction opportunities on Georgia Local Government
Access, an Internet website developed by the Georgia Municipal Association (GMA)
and the Association County Commissioners of Georgia (ACCG). This service is
provided free to local governments. Additionally, there is no charge to the
contractors who access this website. The website address is listed below:

www.glga.org

1. Our city prefers to advertise bid and proposal opportunities in a
newspaper that has general circulation in our metropolitan area instead of
using the legal organ for the county in which our city is located. How can we
do this and comply with the requirements of the Georgia Local Government
Public Works Construction Law?

Answer: This law requires that local governments advertise bid and proposal
opportunities for public works construction projects in either the legal organ of the
county or on an Internet website of the governmental entity or an Internet website
identified by the governmental entity. O.C.G.A. § 36-91-20 (b).

However, the law does not prohibit a local government from advertising bid and
proposal opportunities in other newspapers, provided that the advertisement is also
published in the county’s legal organ or on an Internet website.

A possible solution to this situation would be for the city to post the bid/proposal
announcement on an Internet website (to meet the requirements of the Local
Government Public Works Construction Law), along with the publication of an
advertisement in a newspaper having general circulation.
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5. Availability of Project Documents. (O.C.G.A. § 36-91-20(b})

As stated above, project plans and specifications must be available to potential
bidders/offerors and the general public on the first day of advertisement. O.C.G.A.
§ 36-91-20(b). The amount of detail contained in the project documents is dependent
upon the competitive process used (competitive sealed bids or competitive sealed
proposals) and the construction delivery method used.

6. Solicitation of Bids and Proposals

The Georgia Local Government Public Works Construction Law's requirements for
soliciting bids or proposals are provided below:

a. Competitive Sealed Bids. (O.C.G.A. § 36-91-21(b))

Under the competitive sealed bid method, the following requirements must
be met:

¢ The governmental entity must publicly advertise an invitation for bids;

¢+ The advertisement must state whether the government entity will
award the project based on the base bid or the base bid plus selected
alternatives

e Bidders must submit sealed bids based on the criteria set forth in such
invitation,;

e The governmental entity must open the bids publicly and evaluate such
bids without discussions with the bidders; and

e The contract must be awarded to the lowest responsible and
responsive bidder whose bid meets the requirements and criteria set
forth in the invitation for bids.

u See Chapter Two, Section B., Definitions, for definitions of
responsible and responsive bidder or offeror.

a If the bid from the lowest responsible and responsive bidder
exceeds the funds budgeted for the public works construction
contract, the governmental entity may negotiate with such
apparent low bidder to obtain a contract price within the
budgeted amount. Such negotiations may include changes in
the scope of work and other bid requirements.
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Additional information can be found in Section 18, Negotiation of
Bids or Proposals.

b. Competitive Sealed Proposals. (O.C.G.A. § 36-91-21(c})

Under the competitive sealed proposal method, the local government must:

[ ]

Publicly advertise a request for proposais, which request shall include
conceptual program information in the request for proposals describing
the requested services in a level of detail appropriate to the project
delivery method selected for the project, as well as the relative
importance of the evaluation factors;

What is “conceptual program information?”

Answer: Depending on the construction delivery method selected,
“conceptual program information” could be a written description of
the proposed project, schematic drawings, or completed design
drawings.

Open all proposals received at the time and place designated in the
request for proposals so as to avoid disclosure of contents to
competing offerors during the process of negotiations; and

Make an award to the responsible and responsive offeror whose
proposal is determined in writing to be the most advantageous to the
governmental entity, taking into consideration the evaluation factors set
forth in the request for proposals. The evaluation factors must be the
basis on which the award decision is made. The contract file must
indicate the basis on which the award is made.

Are there different types of competitive sealed proposals?

Answer: Yes, there are two types of competitive sealed proposals:
1) competitive cost sealed proposals; and 2) competitive
qualifications sealed proposals. Competitive cost proposals
include total construction cost (including the construction cost of
work) as a selection criterion. Competitive qualifications proposals
do not include construction cost of work as a selection criterion.
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Offerors submitting proposals may be afforded an opportunity for
discussion, negotiation, and revision of proposals. Discussions,
negotiations, and revisions are allowed after submission of proposals
and prior to award for the purpose of obtaining best and final offers. In
accordance with the request for proposals, all responsible offerors
found by the governmental entity to have submitted proposals
reasonably susceptible of being selected for award must be given an
opportunity to participate in such discussions, negotiations, and
revisions. During the process of discussion, negotiation, and revision,
the governmental entity must not disclose the contents of proposals to
competing offerors. Doing so will void the city’s agreement with the
contractor.

Additional information can be found in Section 16., Negotiation of Bids
or Proposals.

How can a city not disclose the contents of proposals to
competing offerors (or anyone else)? Aren’t such proposals
public records and subject to the Georgia Open Records Act?

Answer: HB 513 amended the Georgia Open Records Act to prohibit
bids and proposals on both road construction and public works
construction projects from being reviewed by competing bidders and
offerors until the contract is awarded, the bids or proposals are
rejected, or the project is discontinued. O.C.G.A. § 50-18-72(6)(B).

The new requirements provide bidders and offerors on public works
construction projects with the same protections from unfair competitive
practices as provided only to bidders and offers on road construction
projects in the previous open records law.

if competing bidders and offerors have access to the information
contained in their competitors’ bids and proposals before the contract
is_ awarded, they may gain an unfair advantage. However, once a
contract is awarded, all bids and proposals are rejected, or the project
is discontinued, then the danger of this unfair advantage ceases and
all of the information may be accessed.

7. Prequalification. (O.C.G.A. § 36-91-20(f))

Another key provision contained in the legislation is the authorization for local
governments to adopt, in their discretion, a process for mandatory prequalification of
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prospective bidders or offerors. A prequalification process allows a city to establish
minimum criteria which potential bidders or offerors must meet in order to become
eligible to submit a bid or proposal on a public works construction project.

While local governments are not required to use a pre-qualification process, those who
choose to do so must adhere to the following requirements:

» Criteria for prequalification must be reasonably related to the project or the
quality of work. Examples of such criteria include past relevant experience
with similar projects or required licenses.

The criteria for prequalification should not be designed to eliminate ali
prospective bidders/offerors but one.

e The minimum criteria for prequalification must be available to any prospective
bidder or offeror requesting such information.

* The process must include a method of notifying prospective bidders or
offerors of the minimum criteria for prequalification. Under O.C.G.A. § 36-91-
20(b), all required notices of advertisement must advise potential
bidders/offerors of the mandatory pre-qualification process. The city's
prequalification criteria should be included in the invitation to bid or request
for proposal documents. Additionally, a copy of the city’s prequalification
criteria should be available at city hall.

» The prequalification process must include a procedure for a disqualified
bidder to respond to his or her disqualification to a representative of the
governmental entity; provided, however, that such procedure should not be
construed to require the governmental entity to provide a formal appeal
procedure. O.C.G.A. § 36-91-20(f}4).

What kind of appeal procedure must be established for the
prequalification process?

Answer: While this language does not require a formal process for appeals, it
provides an opportunity for a disqualified bidder or offeror to discuss the
reasons for his/her disqualificaton and to clear his/her good name.
Additionally, the disqualified bidder or offeror may desire to find out how he or
she can become “prequalified” in the future. The process can be as simple as
a brief meeting with the city manager or purchasing agent. However, a city
may, in its discretion, implement a more formal appeal procedure, such as a full
hearing before the mayor and council.
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8. Pre-Bid Conferences. (0.C.G.A. § 36-91-20(bX7))

Some cities may desire to hold pre-bid conferences with prospective bidders or offerors.
Pre-bid conferences allow the city to answer questions from the potential
bidders/offerors in an open forum concerning various technical aspects of the city's
invitation to bid or request for proposals.

Pre-bid conferences also provide an opportunity to identify and discuss any potential
problems contained in the bid or proposal documents. If necessary, the city can then
prepare an addendum to the project specifications. See Issuance of Addenda, below.

If a bidder/offeror's attendance at a pre-bid conference is mandatory, this requirement
must be stated in the city’s advertisement. O.C.G.A. § 36-91-20 (b)(7).

9. Issuance of Addenda. (0.C.G.A. § 36-91-20(d))

What happens if the city needs to modify its plans and specifications for a project after
the bid invitation or RFP has been advertised? What if technical questions concermning
the bid/proposal documents arise, and the city seeks to notify bidders or offerors of the
answer? In these instances, the city may desire to issue an addendum. The addendum
needs to be in writing and made available to all prospective bidders/offerors.

Any addendum that modifies plans and specifications should not be issued within a
period of 72 hours prior to the advertised time for the opening of bids or proposals
(excluding Saturdays, Sundays, and legal holidays). However, if the necessity arises to
issue such an addendum within the 72 hour period, then the opening of bids or
proposals shall be extended at least 72 hours (excluding Saturdays, Sundays, and legal
holidays) from the date of the original bid or proposal opening without the need to re-
advertise.

Cities that issue an addendum should take appropriate steps to notify all potential
bidders or offerors of any changes to the project documents or to the bid/proposal
opening date. Such notification can be made through a variety of methods, including
newspaper ads, notices posted at city hall and/or on the city's Internet website, and
notification by fax or phone caill.
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Example: A city issued an Invitation to Bid for a public works construction
project, with the bid opening scheduled for Friday, October 19, 2001, at 10:00
a.m. However, on Wednesday, October 17, 2001, the city issued an addendum
to the bid invitation. Under the requirements of the Georgia Local Government
Public Works Construction Law, since the addendum was issued within 72 hours
of the scheduled bid opening date, the bid opening date must be extended at
least 72 hours (excluding Saturdays, Sundays, and legal holidays) from the date
of the original bid opening. Thus, in this case, the bid opening must be extended
until Wednesday, October 24, 2000 at 10:00 a.m.

While the city is not required to re-advertise the bid opening in accordance with
the provisions of O.C.G.A. § 36-91-20(b), the city shouid take appropriate steps
to notify all potential bidders or offerors of the addendum.

10. Submittal of Bids or Proposals.

a. Competitive Sealed Bids. All bidders must submit sealed bids that have been
prepared in accordance with the criteria sei forth in the ciiy’s bid invitation.
0.C.G.A. § 36-91-21(b)X2).

b. Competitive Sealed Proposals. All proposers or offerors must submit
proposals in accordance with the criteria contained in the city’'s request for
proposals (RFP).

The Georgia Local Government Public Works Construction Law prohibits any person
from preventing, or attempting to prevent, competition with regard to the submission of
bids or proposals for public works construction projects. A potential bidder or offeror is
prohibited from a) preventing or trying to prevent another bidder or offeror from
submitting a bid or proposal; and b) causing or inducing another bidder or offeror to
withdraw a bid or proposal for the particular project. 0.C.G.A. § 36-91-21(d).

11. Bid Bonds.

The bid bond protects the city in the event that the city awards a contract to the lowest
responsive and responsible bidder, but the bidder refuses to enter into a contract with
the city for the specified bid amount. O.C.G.A. § 36-91-2(3).
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The requirements for bid bonds are specified below:

The Public Works Construction Law requires all bidders to submit bid bonds
for all public works construction contracts with estimated bids or proposals
over $100,000.

A city may, in its discretion, require a bid bond for projects with estimated bids
or proposals of $100,000 or less. O.C.G.A. § 36-91-50(a).

The bid bond must be in an amount equal to 5% of the total contract amount.

In lieu of a bid bond, the city may accept a cashier’s check, certified check, or
cash deposit in an amount equal to at least 5% of the total contract amount.

If the contract does not exceed $300,000, the city may also accept an
irrevocable letter of credit in lieu of the bid bond.

No bid or proposal shall be considered to be complete unless a bid bond has
been submitted. O.C.G.A. § 36-91-50(d).

If a bid bond is required and the contractor fails to provide it, the contract shall
be invalid. O.C.G.A. § 36-91-50(d).

The city must approve the form and solvency of the surety prior to acceptance
of the bid or proposal. O.C.G.A. § 36-91-40(a)(2).

o The city may require that any bond surety that does not have a current
certificate of authority to transact business in Georgia from the Georgia
insurance Commissioner must be on the U.S. Department of
Treasury’s list of approved bond sureties. O.C.G.A. § 36-91-40(a)(1).

» The U.S. Treasury Department’s Financial Management Service
updates its list of approved sureties annually in Circular 570 of
the Federal Register. To obtain a current copy of the Treasury
Departiment’s list, contact the Surety Bond Branch at 202-874-
6850, or visit their Internet website at www.fms.treas.gov/c570.

o If the surety becomes insolvent, or no longer approved by the
Commissioner of Insurance, or there are no longer sufficient sureties
on the bond, the city may require the contractor to strengthen the bond
or to provide new or additional bonds within ten days. O.C.G.A. § 36-
91-40(b).

» The city may stop all work on the contract until the new or
additional bonds are furnished. If the bonds are not provided
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within the ten-day period, the city may terminate the contract.
Additionally, the city may complete the project as the agent of
and at the expense of, the contractor and his or her sureties.
0.C.G.A. § 36-91-40(b).

12. Opening of Bids/Proposals.

The Georgia Local Government Public Works Construction Law establishes separate
requirements for competitive sealed bids and competitive sealed proposals, as follows:

a. Competitive Sealed Bids. The city must open all bids publicly on the
scheduled bid opening date that has been advertised in the city’s bid
invitation. All bidders, and the general public, may attend the bid opening.
O.C.G.A. § 36-91-21(b)(3).

b. Competitive Sealed Proposals. The city must open all proposals on the
date scheduled for opening proposals, which was contained in the city's
Request for Proposals (RFP) and included in the city’s advertisement.
However, the city must not disclose the contents of the submitted proposals
to the competing offerors. 0.C.G.A. § 36-91-21(c)(1)(B).

Utility Contractors. While not required under the Local Government Pubiic
Works Construction Law, it is uniawful for a contracting body (the city) to open or
consider a bid or proposal for utility contracting unless the bidder/offeror has
obtained a utility license or intends to have the utility contracting work performed
by another person who has obtained a utility license. The utility contractor license
number must be written on the face of the bid or proposal. Additionally, if 50% or
more of any project is for utility work, the bidderfofferor must obtain a utility
license and the utility license number must be written on the face of the
bid/proposal. O.C.G.A. § 43-14-8.2(h).

13. Evaluation of Bids and Proposais.

After the city receives and opens all bids/proposals, the next step is to evaluate each
submittal. In doing so, the Local Government Public Works Construction Law requires
that cities consider only those responsive and responsible bidders or offerors, as
defined below:

* Responsive bidder or responsive offeror means a person or entity that has
submitted a bid or proposal that conforms in all material respects to the
requirements set forth in the invitation for bids or request for proposals.
0.C.G.A. § 36-91-2(14).

* Responsible bidder or responsible offeror means a person or entity that
has the capability in all respects to perform fully and reliably the contract
requirements. O.C.G.A. § 36-91-2(13).

30



What determines whether a bidder/offeror is responsive? A responsive bidder/offeror
is one that has submitted a bid/proposal that meets all of the requirements that the city
established in the invitation to bid or in the RPF. A bidder/offer is either responsive or
non-responsive.

What factors should a city consider when determining whether a bidder/offeror is
responsible to the extent that the bidder/offeror possesses the capability to perform
fully and reliably the contract requirements? Examples of possible factors include, but
are not limited to, the following:

The firm’s relevant experience (on similar projects).

The firm’s ability to perform (construction) within the specified time period.
The firm’s financial condition.

The firm’s bonding capacity and insurance.

The firm's safety record.

a. Competitive Sealed Bids. Under the Local Government Public Works
Construction Law, cities must evaluate all bids without discussions with the
bidders. O.C.G.A. § 36-91-21(bX3).

b. Competitive Sealed Proposals. Under the Local Gevernment Public Works
Construction Law, cities must evaluate all proposals according to the factors
specified in the city’s Request for Proposals (RFP). The evaluation factors
must be the basis on which the award decision is made, and the contract file
must contain the basis on which the award is made. O.C.G.A. § 36-91-
21(c)(1)C).

Example: The city has prepared a worksheet to evaluate each submitted
proposal according to the factors contained in the RFP. The award is made
to the offeror whose proposal received the highest score during the
evaluation. The contract file must contain documentation that explains how
the award was determined. The city could either maintain, in the contract file,
the individual worksheets for each proposal or a composite sheet with the
total scores of all proposals.

14. Length of Time that Bids/Proposals Must Remain Open. {(O0.C.G.A. § 36-91-50)

The Georgia Local Government Public Works Construction Law places a limit on the
amount of time that a bidder/offeror must honor his bid or proposal. This requirement
was included fo address problems that could occur when local governments encounter
delays in their contract awards. Such delays could inadvertently exhaust the bonding
capacity of many small and medium sized contractors.
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a. Competitive Sealed Bids. In the case of competitive sealed bids, a bid may
not be revoked or withdrawn until 60 days after the time set by the
governmental entity for opening of bids. At the end of this time period, the bid
will cease to be valid, unless the bidder provides written notice to the city prior
to the scheduled expiration date that the bid will be extended for a time period
specified by the city. O.C.G.A. § 36-91-50(b).

Example: The city held a scheduled bid opening on September 1*. However, 60
days later, on October 30", the city has not yet awarded a contract. Prior to the
expiration of the 60-day period, the city contacts the apparent low bidder and
requests the bidder to extend the submitted bid for an additional 30-day period.
Unless the bidder provides the city with written notice prior to October 30th that the
bid will be extended until November 29" (as requested by the city), the bid will
cease to be valid.

b. Competitive Sealed Proposals. in the case of competitive sealed
proposals, the city must advise offerors in the request for proposals of the
number of days that offerors will be required to honor their proposais;
provided, however, that if an offeror is not selected within 60 days of opening
the proposals, any offeror that is determined by the governmental entity to be
unlikely of being selected for contract award must be released from the
proposal. O.C.G.A. § 36-91-50(c).

This provision will require some cities to alter their present practices whereby
bidders/offerors must keep their bids/proposals open for a longer period of time (120
days, six months, etc.). The requirement aliows those bidders/offerors who are not “in
the running” for contract award to pursue other opportunities elsewhere.

Our city received twelve (12) proposals in response to a recent RFP for a
public works construction project. The city “short-listed” four (4) firms;
however, the city did not award a contract within 60 days of the date that the
proposals were opened. Must the city release all of the proposals?

Answer: No. The Local Government Public Works Construction Law requires that
the city release any offeror that the city determines is unlikely of being selected for
contract award. Accordingly, if the city has not awarded a contract within 60 days
from the date the proposals were opened, the city must release only those eight (8)
firms that were not included on the city’s short list.
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15. Bid Mistakes. (O.C.G.A. § 36-91-52)

In certain instances, a city must allow a bidder/otferor to withdraw his or her bid or
proposal after the bid opening without forfeiting the bid bond, provided that the
bidder/offeror made an appreciable error in the calculations and if:

« The error in the calculation of the bid can be documented clearly in writing;

e The error can be clearly identified from inspection of the original work papers
and materials used in preparation of the bid/proposal;

¢ The bidder/offeror notifies the city in writing prior to the award of the contract
and no later than 48 hours after the opening of bids, excluding Saturdays,
Sundays, and legal holidays;

¢ The bid was submitted in good faith and the mistake was due to a calculation
or clerical error, an inadvertent omission, or a typographical error as opposed
to an error in judgment; and

* The withdrawal of the bid will not harm the city or other bidders by placing
them in a materially worse position than they would have occupied if the bid
had never been submitted.

in the event that an apparent successful bidder has withdrawn his or her bid in
accordance with the requirements stated above, action on the remaining bids should be
considered as though the withdrawn bid had not been received. Additionally, if the bid
invitation/RFP process is re-opened, the bidder/offeror who filed a request to withdraw a
bid/proposal shall not be allowed to re-submit a bid or proposal for the project.
0.C.G.A. § 36-91-52(c).

No bidder/offeror who withdraws a bid/proposal pursuant to these requirements may
subcontract with the project’s contractor, supply materials or labor, or otherwise benefit
(directly or indirectly) from the performance of the contract. O.C.G.A. § 36-91-52(d).

16. Negotiation of Bids or Proposals. (0.C.G.A. § 36-81-21)

May a city enter into negotiations with a bidder or offeror? Yes, under certain
conditions. The Georgia Local Government Public Works Construction Law establishes
different negotiation requirements for competitive sealed bids and competitive sealed
proposals, as provided below:

a. Competitive Sealed Bids. Under the Public Works Construction Law, if the

bid received from the lowest responsive and responsible bidder exceeds the
amount that the city has budgeted for the project, the city may negotiate with
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the apparent low bidder to obtain a lower price that falls within the city’s
budget. Such negotiations may also include changes in the scope of work or
in other bid requirements. O.C.G.A. § 36-91-21(b){4).

Example: A city solicited competitive sealed bids for a new fire station, and
the city has $350,000 in its budget for the construction of this project. Ali
submitted bids exceeded the amount budgeted for the project, while the
apparent low bidder submitted a bid totaling $365,000. Under the Public
Works Construction Law, the city may negotiate with the apparent low bidder
to obtain a contract price within the city’s budgeted amount. Also, the city
may modify the project’s scope of work and other bid requirements in an
effort to obtain a contract price within the budgeted amount.

This provision allows the city to avoid having to reject ali bids and re-issue
the invitation to bid.

b. Competitive Sealed Proposals. The Georgia Local Government Public
Works Construction Law authorizes cities to establish provisions in their
Request for Proposals {RFP) for discussions, negotiations, and revisions to
proposals. Such activities may occur after the submission of proposals and
prior to contract award in order to obtain a best and final offer. In accordance
with the city’s request for proposals (RFP), all responsible offerors found by
the city to have submitted proposals “reasonably susceptible” of being
accepted for award must be provided an opportunity to participate in
discussions, negotiations, and revisions. (Such offerors are typically referred
to as “short-listed” offerors.) O.C.G.A. § 36-91-21(c)(2).

Example: The city receives proposals from ten (10) offerors. The city
determines that four (4) of the proposals are “reasonably susceptible” of
being accepted for award. Thus, all four (4) of the “short-listed” offerors must
be provided an opportunity to participate in discussions, negotiations, and
revisions.

During all discussions, negotiations, and revisions, the city is prohibited from
disclosing the contents of proposals to other competing offerors. O.C.G.A. §
36-91-21(c)(2).
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HB 513, passed in the 2001 Session, amended the Georgia Open Records
Law to protect bids and proposals on both road construction and public works
construction contracts from being reviewed by competing bidders and offerors
until the contract is awarded, the bids or proposals are rejected, or the project
is discontinued. O.C.G.A. § 50-18-72(6)}B). This amendment is designed to
prevent competing bidders and offerors from gaining an unfair advantage by
having access to the information contained in other bids and proposals.
However, once a contract is awarded, all bids or proposals are rejected, or
the project is discontinued, the danger of unfair advantages ceases and all
information contained in such bids or proposals may be accessed.

17. Performance Bonds.

Performance bonds protect the local government in the event that the contractor fails to
complete the project within the period of time (120 days, etc.) specified in the contract.
0.C.G.A. § 36-81-2(9).

The major requirements for performance bonds are specified below:

A performance bond is required for an amount equal to the contract amount for all
public works construction projects that exceed $100,000.00 and are subject to the
requirements of the Local Government Public Works Construction Law. O.C.G.A.
§ 36-91-70.

A city may, in its discretion, require a performance bond for public works
construction contracts that are estimated at $100,000 or less. O.C.G.A. § 36-91-70.

The performance bond must be in an amount equal to the contract, and it shall be
increased as the contract amount increases. O.C.G.A. § 36-91-70.

if the public works construction contract is less than $300,000, the local government
may accept an irrevocable letter of credit instead of a performance bond. O.C.G.A.
§ 36-91-71.

If a performance bond is required and the contractor fails to provide it, the contract is
invalid. O.C.G.A. § 36-91-70.

The affected city may recover any damages resulting from the contractor's breach
by filing an action within one year of the completion of the project and acceptance of
the work. O.C.G.A. § 36-91-72.

The city must approve the form and solvency of the surety prior to the execution of
the contract. O.C.G.A. § 36-91-40(a)(2).
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o The city may require that any bond surety which does not have a
current certificate of authority to transact business in Georgia from the
Georgia Insurance Commissioner must be on the U.S. Department of
Treasury's list of approved bond sureties. O.C.G.A. § 36-91-40(a)(1).

» The U.S. Treasury Department’s Financial Management Service
updates its list of approved sureties annually in Circular 570 of
the Federal Register. To obtain a current copy of the Treasury
Department’s list, contact the Surety Bond Branch at 202-874-
6850, or visit their Internet website at www.fms.treas.qov/c570.

o If the surety becomes insolvent, or no longer approved by the
Commissioner of Insurance, or there are no longer sufficient sureties
on the bond, the city may require the contractor to strengthen the bond
or to provide new or additional bonds within ten days. O.C.G.A. § 36-
91-40(b).

> The city may stop all work on the contract until the new or
additional bonds are furnished. If the bonds are not provided
within the ten-day period, the city may terminate the contract.
Additionally, the city may complete the project as the agent of,
and at the expense of, the contractor and his or her sureties.
0.C.G.A. § 36-91-40(b).

18. Payment Bonds.

Payment bonds protect the subcontractors who work for the local government's
contractor by ensuring that the contractor compensates all employees who provide
labor and materials on the project. O.C.G.A. § 36-91-2(8).

The major requirements for payment bonds are specified below:

Payment bonds are required for all public works construction contracts with an
estimated contract amount greater than $100,000.00. O.C.G.A. § 36-91-90.

A city may, in its discretion, require a payment bond for public works construction
contracts that are less than $100,000.00. O.C.G.A. § 36-91-90.

The payment bond must be in an amount equal to the contract for the use and
protection of all subcontractors, and all persons supplying labor, materials,
machinery, and equipment in the conduct of work provided in the contract. O.C.G.A.
§ 36-91-90.

In lieu of a payment bond, the city may accept, in its discretion, a cashier's check,
certified check, or cash in an amount not less than the total amount payable by the
terms of the contract. O.C.G.A. § 36-91-90.
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If a payment bond is required and a contractor fails to provide it, the contract is
invalid. O.C.G.A. § 36-91-91.

The city must approve the form and solvency of the surety prior to the execution of
the contract. O.C.G.A. § 36-91-40(a)(2).

o The city may require that any bond surety which does not have a current
certificate of authority to transact business in Georgia from the Georgia
Insurance Commissioner must be on the U.S. Department of Treasury’s list of
approved bond sureties. O.C.G.A. § 36-91-40(a)(1).

» The U.S. Treasury Department's Financial Management Service
updates its list of approved sureties annually in Circular 570 of the
Federal Register. To obtain a current copy of the Treasury
Department’s list, contact the Surety Bond Branch at 202-874-6850, or
visit their Internet website at www.fms.treas.qov/c570.

o If the surety becomes insolvent, or no longer approved by the Commissioner
of Insurance, or there are no longer sufficient sureties on the bond, the city
may require the contractor to strengthen the bond or to provide new or
additional bonds within ten days. O.C.G.A. § 36-91-40(b).

» The city may stop all work on the contract until the new or additional
bonds are furnished. If the bonds are not provided within the ten-day
period, the city may terminate the contract. Additionally, the city may
complete the project as the agent of, and at the expense of, the
contractor and his or her sureties. O.C.G.A. § 36-81-40(b).

The city must provide a certified copy of the bond and the construction contract to
any person who, according to his/her affidavit, provided labor or materials for the

project and has not been paid or has been sued in conjunction with the payment
bond. O.C.G.A. § 36-91-94.

o The city may charge up to $2.50 for the first page and up to $0.50 for each
additional page. O.C.G.A. § 36-91-94 and 15-6-77(g)(4).
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1. Why should our city obtain a payment bond from the contractor?
Whether or not the contractor pays his/her subcontractors is none of the
city’s business.

Answer: |If a city fails to require a performance bond, the city may be liable to all
subcontractors and other employees who provided labor, skill, tools, machinery, or
equipment on the city’s project, if such persons are not paid by the contractor.
0.C.G.A. §36-91-91.

2. Does the receipt of a payment bond remove the city from liability from
claims initiated by subcontractor or employees for payment?

Answer: Yes. Under O.C.G.A. § 36-91-93(c), if a city obtains a payment bond, a
subcontractor, employee, or supplier cannot initiate an action against the city for
payment.

19. Approval of Contracts.

» The city may award the contract, or it may reject any and ali bids or proposals.
O0.C.G.A. § 36-91-20(c). Should the city award the contract, the following
requirements must be met:

o All public works construction contracts subject to the requirements of the Georgia
Local Government Public Works Construction Law must be in writing, on file, and
availabie for public inspection at a place designated by such governmental entity.
O.C.G.A. §§ 36-91-20(a), 50-18-70 et seq.

o Municipalities and consolidated governments must execute and enter into
contracts in the manner provided in applicable local legistation or by ordinance.
This reguirement goes to the formality and procedures by which municipalities
and consolidated governments enter into contracts, such as who must sign the
contract. (However, ali contracts for counties must be in writing and approved by
the board of commissioners. 0.C.G.A. §§ 36-10-1, 36-91-20(a).)

o Once again, the Public Works Construction Law establishes separate
requirements for competitive sealed bids and competitive sealed proposals:

» Competitive Sealed Bids. The city must award the contract to the lowest

responsible and responsive bidder whose bid meets the requirements and
criteria set forth in the invitation for bids. O.C.G.A. § 36-91-21(b)(4).
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» Competitive Sealed Proposals. The city must determine, in writing,
which proposal is most advantageous to the city, based on the evaluation
factors contained in the Request for Proposals (RFP). Additionally, the
contract file must indicate the basis on which the award is made.
0.C.G.A. § 36-91-21(c){(1)(C). Cities should maintain either the individual
rating sheets for each proposal or a composite tabulation sheet of each
offeror's ratings in order to meet this requirement.

Under the Public Works Construction Law, it is unlawful for any member of a
governmental entity that awards a public works construction contract to receive, either
directly or indirectly, any pay or profit arising from such contract. Violators will be guilty
of a misdemeanor. O.C.G.A. § 36-91-21(f). Additionally, “it is improper and iliegal for a
member of a municipal council to vote upon any question brought before the council in
which he is personally interested.” O.C.G.A. § 36-30-6.

Must public works construction contracts be approved by the mayor and
city council? Can such coniracts be approved by the city manager or
purchasing agent?

Answer: O.C.G.A. § 36-91-20 (a), described above, specifies that cities and
consolidated governments must enter into public works construction contracts in
the manner provided by their charter or by their local ordinances. Thus, the
mayor and council would approve such contracts if the city’s charter or local
ordinance requires such action. Likewise, if the city’s charter authorizes the city
manager or purchasing agent to award or sign such contracts, this practice would
not change under the Public Works Construction Law.

Please note, however, that this requirement does not authorize cities to avoid the
remaining requirements of the Public Works Construction Law in the event that
their municipal charters and/or local ordinances conflict with the provisions of this
legislation. This provision applies solely to the execution of public works
construction contracts.

How should the city award a contract that is needed due to an emergency?

Answer: While the requirements of the Public Works Construction Law do not
apply to public works construction projects necessitated by an emergency,
0.C.G.A. § 36-91-22(e) requires the nature of the emergency to be described in
the minutes of the local government. Logically, this should be done in the
minutes of the meeting where a contract is awarded or ratified due to an
emergency.
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20. Contractor’s Oath. (0.C.G.A. § 36-91-21(e))

Prior to beginning work on the public works construction project, the contractor must
provide a written oath stating that he or she has not attempted to prevent competition
with regard to the submittal of the bid/proposal submittal and the procurement of a
contract for the project. The city official that is responsible for making payments to the
contractor must file the oath. If such oath is false, the contract is void, and the city can
attempt to recover any payments made to the contractor.

The law does not state where the oath must be filed, although it is presumed that it
should be filed with the local government

21. Contractor’s Responsibility to use E-Verify. (0.C.G.A. § 13-10-91(b))

Any contractor or subcontractor entering into a contract with a city or other public
employer or a contractor of a public employer for the physical performance of a service
in Georgia must register and participate in the federal work authentication program (E-
Verify} to verify the employment eligibility of all employees. Before a bid for such
service is considered, the bid must include a signed, notarized affidavit from the
contractor attesting (1) that the affiant has registered with and is authorized to use E-
Verify, (2) the user identification number and date of authorization for the affiant, and (3)
that the affiant Is using and will continue to use E-Verify throughout the contract period.
The affidavit is a public record subject to disclosure once the city has entered into the
contract for physical performance of services, provided that all information protected
from disclosure by federal or state law is redacted prior to disclosure. The city should
keep the affidavit on file for five years from the date of receipt. Upon entering into a
contract with a new subcontractor, a contractor or subcontractor must provide the city or
other public employer with the identity of any and all subsequent subcontractors. This
notice must be provided within five business days of the hire. The notice must include
an affidavit attesting to the subcontractor's name, address, user identification number,
and the date of authorization fo use E-Verify. See Appendix B for a sample affidavit.

Each year, the Labor Commissioner will conduct at least 100 random audits of public
employees and contractors. The results will be posted on the www.open.georgia.gov
website and on the Department of Labor’s website by the end of each calendar year.

Any person who knowingly violates this code section shall be punished under O.C.G.A.
§ 16-10-20. Any contractor or subcontractor that is found guilty of violating this code
section shall be prohibited from bidding on or entering into any public contracts for 12
months following conviction.

Code section 13-10-91(f) purports to protect employers from lawsuit or liability resuiting
from any act to comply with this requirement.
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22. Change Orders. {O.C.G.A. § 36-91-20(e})

Bid and contract documents may contain provisions authorizing the issuance of change
orders, without the necessity of additional requests for bids or proposals, within the
scope of the project when appropriate or necessary in the performance of the contract.
However, change orders may not be used to evade the purposes of the Public Works
Construction Law.

Our city is constructing a $2 million expansion to our wastewater treatment
plant. Can we jssue a change order for other improvements at the plant
without obtaining additional bids or proposals?

Answer: Yes, if the proposed change order is within the scope of the project and is
needed for the performance of the confract. The Public Works Construction Law
defines scope of project as “the work required by the original contract documents
and any subsequent change orders required or appropriate to accomplish the intent
of the project as described in the bid documents.” O.C.G.A. § 36-91-2(13).

Example: The city awards a contract to construct a building containing
restroom/storage/concession facilities at a city park. The city later issues a change
order to the contractor to construct a gymnasium at the same park. In this example,
the change order is not within the scope of the project. The city should solicit bids or
proposals for the gymnasium project.

23. Progress Payments and Retainage.

Cities, counties, school boards, authorities, and state agencies must comply with the

following Georgia Laws for progress payments, retainage, and escrow accounts for

public works construction projects:

a) Progress payment and retainage. O.C.G.A. § 13-10-80.
b) Georgia Prompt Pay Act. O.C.G. A. § 13-11-1.
c) Retainage. O.C.G.A. § 13-10-80.

d) Escrow Accounts. O.C.G.A. § 13-10-82.

41




23. Sales and Use Taxes.

The payment of sales and use taxes on public works construction projects is often a
source of confusion to both local government officials and contractors. Most city
officials are aware that purchases made by their city are exempt from payment of sales
taxes. O.C.G.A. § 48-8-3(1). However, with regard to public works construction
projects, in many cases, the contractor is required to pay sales and use taxes on the
equipment and materials that they use on municipal projects.

Key points to remember regarding payment of sales and use taxes on public works
construction projects are listed below:

» Purchases made by cities are exempt from payment of sales and use taxes.
O0.CG.A. § 48-8-3(1).

» Cities may be able to save money by purchasing all materials needed for a public
works construction project and self-performing the project.

* In most cases, contractors are required to pay sales and use taxes on the equipment
and materials that they use on local government public works construction projects.
While the city may purchase the equipment and materials “tax-free,” the contractor is
deemed to be the consumer of the products and will be required to pay the sales
and use tax. O.C.G.A. § 48-8-83(b). Property owned by the State of Georgia,
University System of Georgia, or any county, municipality, or other political
subdivision of the state that is not consumed is not subject to this tax. This
exception does not apply to property owned by the federal government or property
that is incorporated into the project to the extent that it loses its identity as separate
personal property. O.C.G.A. § 48-8-64(h).

Exceptions are listed below:

o Contracts to install, repair, or extend a public water, gas, or sewage system.
in these construction projects, the city may purchase needed materials tax-
free, and the contractor may install them without being obligated to pay the
sales and use tax, provided that the materials are installed for “general
distribution purposes.” O.C.G.A. § 48-8-3(2). The city must purchase the
materials for the exemption to apply.

o The extra penny for a local option sales and use tax (LOST) or a special
purpose local option sales tax (SPLOST) does not apply to purchases for
contracts when the contractor had submitted the bid before the tax levy. See
0.C.G.A. §§ 48-8-94, 48-8-118.

» [f the contractor is aware of the requirements of O.C.G.A. § 48-8-63(b), the
contractor will likely include the cost of sales and use taxes into the contract amount.
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Thus, the city ultimately will not avoid the cost of sales tax by merely purchasing its
supplies and materials directly.

If our city purchases materials needed for the construction of a new fire
station, who is responsible for payment of sales and use taxes, the city or the
contractor?

Answer: The city is exempt from paying sales tax on the materials that it
purchases. However, the contractor who uses or installs the material is liable under
the provisions of the sales and use tax code, unless the project is a governmental
water, sewer, or gas system. The contractor is not liable for taxes on any city
equipment he may use that is not used up during construction.

0.C.G.A. §§ 48-8-3 (1) and (2). 48-8-63.

Prchibited Practices.

Listed below are several key “prohibited practices” contained in the Local Government
Public Works Construction Law.

a. Governmental Entities

» Governmental entities are prohibited from using change orders to circumvent the
competitive procurement process.

+ Discouraging competition or accepting kickbacks - criminal penalties will be
imposed.

¢ Imposing prequalification criteria that are not reasonably related to the project or
the quality of the work to be performed.

b. Contractors

» Rigging bids or otherwise preventing competition. Such practices will void the
public works construction contract and require the contractor to return all monies
paid to the owner.

» Knowingly entering into a contract awarded in violation of the procurement rules.
Such practices will require the contractor to return all monies paid to the owner.
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CHAPTER FOUR

PROJECT DELIVERY METHODS
AND CONSTRUCTION MANAGEMENT

For many years, local governments (as well as private sector owners) relied on the
familiar design-bid-build, or traditional, method of construction delivery. However, in
recent years, new methods of construction project delivery have been developed to
provide owners with a variety of options for project design and construction delivery.

This chapter is designed to briefly highlight some of the basic elements of the most
common construction project delivery methods and management methods that are
available in today's market. The charts and descriptions provided in this chapter
contain conceptual information regarding these methods. Please note that many
variations of these methods may exist.

As stated in Chapter 3, the Georgia Local Government Public Werks Construction Law
allows any construction delivery method to be utilized. However, any public works
construction project that places the bidder or offeror at risk for construction and requires
labor or building materials in the execution of the contract must be awarded on the basis
of competitive sealed bids or competitive sealed proposals. (Note that there are two
types of sealed proposals, competitive cost and competitive qualifications.)

Competitive cost sealed proposals include pricing of the total construction cost (TCC),
including the construction cost of work, as a selection criterion. Qualifications are also
typically weighted selection criteria.

Competitive gualifications sealed proposals do not include construction cost of work as
a selection criteria, but often do include contractor's fee and/or general conditions as
weighted selection criteria. Qualifications are also typically weighted selection criteria.

The following matrix highlights the typical project delivery systems and the types of
solicitations, competitive sealed bids or competitive sealed proposals. Notice that both
CM At Risk and Design-Build can be done with either type of competitive sealed
proposals (cost or qualifications).

Delivery Method Competitive Competitive Sealed Proposal
Sealed Bid
Competitive Cost (CC) Competitive Qualifications {CQ)
Design-Bid-Build X
CM At Risk X X
Design-Build X X

Each of the construction project delivery methods described in this chapter contains
advantages and disadvantages. Some of these methods may not be suitable for a
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particular city, or for a particular public works construction project. For this reason, city
officials should carefully consider the particular requirements of the city's project, as well
as the advantages and disadvantages of the various construction delivery methods and
management methods available to them.

Based on the definition of a “project delivery method”, referring to the assignment of
“delivery” risk for performance of the design and construction, Agency Construction
Management and Program Management are addressed as management methods
rather than project delivery methods.

Since any of the management methods can be used in conjunction with any of the
project delivery methods, how the project is going to be managed should be considered
first, and then the appropriate project delivery method should be chosen.

The city should also consider its own internal capabilities when selecting the appropriate
construction delivery method and management approach. For example, if the city has
employees who have significant experience in overseeing construction projects, the city
may not need to hire a construction manager or a program manager. Likewise, if the
city’s staff possesses limited, if any, experience in overseeing construction projects,
then the city may desire to hire an outside construction manager or program manager to
augment their staff.

Before selecting a construction project delivery method and management approach, city
officials should determine whether or not the city has the in-house resources available
to:

o Manage the design phase of the project.
o Manage the construction phase of the project.
o Supervise and inspect construction.

[Note: The models and terms described in this chapter have been adopted with permission from information
provided by the following: Alston & Bird, LLP; Associated General Contractors-Georgia Chapter; The Brookwood
Group; Holder Construction Company; and the Georgia State Financing and Investment Commission’s Guidelines,
Selecting the Appropriate Project Delivery Method. GMA thanks these organizations and agencies for their
contributions to this publication.]
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A. PROJECT DELIVERY METHCDS

TRADITIONAL (DESIGN-BID-BUILD)

TRADITIONAL MODEL

Owner \

Architect/
General - Engineer
Contractorj .-~
I
[ 1 | I
Trade Trade Trade Trade
Contractor Contractor Contractor Contractor

The Traditional Modei employs the familiar “design-bid-build” construction delivery
method. The owner initially hires design professionals (i.e., architects and/or engineers)
to design the project. The design professional can be selected through a qualifications
based selection (QBS) procedure, which normally includes such factors as experience,
past performance, technical competence, and other factors. The owner then works with
the selected designer to develop the project scope and design.

When the design phase has been completed, the owner solicits bids for the construction
portion of the project from prospective general contractors. The owner typically awards
the contract to the bidder who submits the lowest responsive, responsible bid. The
selected general contractor then retains necessary trade contractors.

It is important to note that the design professional and the general contractor maintain
an administrative relationship, rather than contractual one.

Under this method, only the contracts for construction are subject to the requirements of
the Georgia Local Government Public Works Construction Law.

Advantages:

e The owner maintains direct control over the design and construction phases due to
the existence of contractual retationships with both parties.

« A complete set of design documents is available prior to commencement of
construction.
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Independentty operating design and construction teams create a system of checks
and balances. This system allows each team to serve as a "watchdog", providing
the owner with objective opinions about the other.

The traditional method is well understood and accepted by all affected groups: the
owner, the design professionals, and the construction industry.

Disadvantages:

The responsibility of coordinating architect and contractor rests on the owner. This
requires the owner to have sufficient in-house staff to manage this relationship.

The contractor is not involved until the design phase is complete. Without contractor
participation in the design process the owner may not have valuable contractor input
regarding construction issues and cost effectiveness.

Postponing the selection of a general contractor until both design and bidding
processes are complete may greatly increase the length of time necessary to
complete the project.

Neither the general contractor nor the design team has sole responsibiiity to the
owner for problems that arise during construction. Conflicts may develop between
the general contractor and the design team, leading to “finger-pointing” and to
situations where the owner is unable to get the appropriate party to accept
responsibility.
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DESIGN-BUILD

Design-Build

Owner

Design/Build
Contractor

| ]
Trade Trade Trade
Contractor Contractor Contractor

The Design-Build method involves a single contract between the owner and a firm who
will provide both design and construction services. Several different firms may actually
provide the services - for example, the design team (architect/engineer) is typically a
subcontractor to the general contractor. However, the owner has only one contract with
the entity responsible for both types of services.

The American Institute of Architects (AlA) and the Associated General Contractors of
America (AGC) recommend that public agencies adopt general criteria to be used when
determining what projects will be delivered using the Design-Build method. AIA and
AGC recommend that public agencies consider the following criteria when determining
when to use the Design-Build method:

1. Time constraints for the delivery of the project;

2. The capability and experience of potential teams with the Design-Build
process;

3. The suitability of the project for use of the Design-Build process; and

4. The capability of the public owner to manage the project, including personnel
to oversee the project who are familiar with the Design-Build process.

Advantages:

= There is integration between the design and construction functions. The contractor's
“‘construction knowledge” can be integrated into the design process. Also, a
designer who fully understands the problems and methods of construction can
produce a more cost-effective design.

e There is single source of responsibility for design and construction problems. The
owner may hold the single contractor responsible for problems, eliminating "finger
pointing" among several parties.
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Design-Build is well suited for schedule-driven projects, virtually eliminating the
lengthy bid process and allowing contractor participation before design completion.

At some point early in the design phase, the owner may negotiate a guaranteed
maximum price for the finished project. This may be attractive to governmental
entities with fixed budgets.

Disadvantages:

Design-Build projects usually involve a negotiated price for construction and design
services; this may translate into an absence of meaningful competition with regard to
price.

Allowing design and construction to be handled by a single entity means the owner
must relinquish a degree of control over the project. [n particular, the owner has
minimal control during the design phase.

There is a conflict of interest between the owner and the design team. The design
team should possess a direct and primary relationship with the owner, without
obligations to others, if the owner is to be fully protected.

Without separate entities to oversee each other, the owner becomes the sole
“‘watchdog” and must have adequate personnel to monitor the product of the design-
build firm. The owner must be well qualified to act as overall manager of planning,
design, and construction.

A variation to the Design-Build method is Design-Build-Operate. This method allows
an owner to contract with a firm for the design, construction, and operation of a facility.
House Bill 1404, which passed in the 2000 Session of the General Assembly and
amended O.C.G.A. § 36-60-15.1, provided that local governments may contract with a
private firm to design, construct, and operate, for 20 years, any wastewater treatment
system, storm-water system, water system, sewer system, or any combination of such
systems.

if the Design-Build-Operate method is utilized, the construction portion of the project
must be procured through a competitive sealed proposal in accordance with the
provisions of the Georgia Local Government Public Works Construction Law.
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CONSTRUCTION MANAGEMENT (CM) — AT RISK

Construction Management (CM) "At Risk"”

Owner

S Architect/

- Engineer
Construction .1
Manager |-~
|
| | | ]
Trade Trade Trade Trade

Contractor Contractor Contractor Contractor

In this model, the construction manager assumes financial risks and liabilities placing
the manager “At Risk.” The “At Risk” model eliminates the duplication of services
caused by employing both a construction manager and general contractor. The model
also allows the owner to avoid entering into contracts with numerous trade contractors.

This model is very similar to the Traditional Method, yet it is different because the owner
receives input from the construction manager regarding design, constructability, and
cost issues during the design phase. Coordination and planning during the initial
phases of the project are services not traditionally offered by the general contractor.

Advantages:

» Typically, the construction manager starts during the project’s design phase and
functions as a consultant giving advice to the owner.

e The construction manager can serve as the general contractor and holds the
subcontracts.

* The owner receives the benefit of having the construction manager serve as general
contractor, while also gaining the manager's input on issues during the pre-
construction (design) phase.

*» An “At Risk" construction manager stilf serves as the owner's advisor and can
handle the day to day administration of the project.

50



Disadvantages:

+ When the Construction Manager is “At Risk,” the manager is no longer free of the
conflicts of interest since he now bears financial liability. This may lead to a conflict
of interest between the manager’s duties as an objective advisor to the owner and a
manager of construction. Problems may result should the construction manager no
longer have the owner’s best interest at heart.

« Neither the construction manager nor the design team has sole responsibility to the
owner for problems that arise during construction. Conflicts may develop between
the construction manager and the design team, leading to “finger-pointing” and to
situations where the owner is unable to get the appropriate party to accept
responsibility.

B. CONSTRUCTION MANAGEMENT METHODS
Program Management and Agency Construction Management are management

methods rather than project delivery methods. These methods can be used in
conjunction with any of the project delivery methods listed above.

PROGRAM MANAGEMENT

CONSTRUCTION PROGRAM MANAGEMENT
I |
Owner Program Manager
General Architect/
Contractor Engineer
I
[ } I I
Trade Trade Trade Trade

Contractor Contractor Contractor Contractor

Construction Program Management provides professional management services
above and beyond normal architectural services. Construction program management
utilizes the principles of project management. The program manager functions as an
extension of the owner’s staff and acts on the owner's behalf during all phases of the
project. Typically, the program manager will fili the role of the owner's staff in situations
where the owner does not have adequate or experienced personnel.
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Advantages:

e Program Management may be an effective way for the smaller owner to handle the
day-to-day aspects of the construction project at an expert level when experienced
staff is not at the manager’s disposal.

« The program manager, in essence, becomes an extension of the owner's staff.

o The program manager can be involved in all aspects of the project - operations,
design, construction, and maintenance.

Disadvantages:

¢ The owner has contract obligations to design and construction parties, yet depends
on an outside party (having limited financial risk involved) to oversee the project.

¢ The program manager has no liability for cost and schedule control.

e The program manager has no control over trade contractors.

TRADITIONAL DESIGN-BID-BUILD MODEL
WITH PROGRAM MANAGER

Design-Bid-Build
With
Program Manager

i i
Owner Program Manager

Contractor Designer

in this example, the owner employs a program manager to act on the owner’s behalf
during all phases of the project.

Advantages:
« (Can greatly reduce strain on the owner’s organization.

= Cost and schedule may be better controlled if a qualified program manager is
retained well in advance of selection of the Design team (Architect/Engineer) and the
Contractor.
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Disadvantages:
« Fairly vulnerable to unwarranted change orders and claims.

« May be difficult for the owner to resolve post-construction problems quickly and
without cost to the owner.

DESIGN-BUILD WITH PROGRAM MANAGER

Design-Build

[
| oOwner J | Program Manager

I Contractor/Designer |

l Sub Sub

Sub Sub
Contractor Contractor
————

Contractor Contractor

L_

In this example, like the preceding one, the owner again employs a program manager to
act on the owner's behalf during all phases of the project.

Advantages:

» Provides a single point of responsibility for correction of post construction problems if
the contract is well written from the owner’s standpoint.

e Conflict issues between the owner and the design team (Architect/Engineer) are less
likely if the Program Manager has a strong grasp on the design process as well as
on procurement of construction strategies.

Disadvantages:

o The presence of a program manager does not eliminate the design team’s
(Architect/Engineer) conflict of interest with the owner.

» The owner may obtain an early fixed price, but it is unclear what the owner will
receive for this price.

C. OTHER RELATED PRACTICES

The following practices can be applied to most the construction delivery methods:

1. BRIDGING

Bridging is a process that combines elements of the traditional (design-bid-build)
method and the design-build method. It retains the elements of each that are most
advantageous to the owner and eliminates the elements that are most problematic to
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the owner. In this method, the owner contracts with an architect or engineer to develop:
1) a project design through the design development stage; and 2) scope of work
documents to be used when selecting the project delivery team.

Bridging allows the owner's design team and contract administrator to exclusively serve
the owner's best interests throughout all design phases and the actual construction.

The Bridging process can be applied to any construction project delivery method in any
location or market.

Advantages:

¢ The owner may obtain a fixed price in less time and with less expenditure of “up-
front” project funds.

o The owner's exposure to claims and unwarranted change orders may be diminished,
both during and after construction.

s After occupancy, if there is a defect requiring correction, Bridging provides a clear,
single responsibility for corrective work that is fair to the owner.

Disadvantages:
« Bridging is still a relatively new concept and is not as widely understood.

2. FAST-TRACK CONSTRUCTION

Fast-Track Construction is a process that normally refers to the overlapping of the
design and construction phases of a project. It allows construction to begin as soon as
the plans for the first phase of the project are completed. While the selected contractor
is constructing the project’s initial phase, subsequent phases are being designed, and
the remaining contract documents are being prepared. Fast-Track construction does
not require the owner to employ the same contractor for each phase of construction. In
theory, by eliminating “down time” waiting for design and contract completion, the
project is completed in less time than conventional methods permit. Generally, Fast-
Track construction is most useful with large, complex projects that require the time-
consuming evolution of detailed plans, specifications, and schedules. It may also be
useful for projects than can easily be divided into separate phases. While Fast-Track
construction is normally used with the Design-Build method, it can also be used with the
CM-At Risk method.

Advantages:
» The owner can save money on interest payments for construction financing;

» The owner can save money on increased labor and material costs (especially on
projects not having a fixed contract price);

¢ The owner can utilize the completed project at an earlier date.
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Disadvantages:
» There are needs for numerous changes in the project’s plans and specifications as
work progresses and change typically adds expense;

o There is greater chance for costly design errors and omissions due to a lack of time
to carefully review all project documents;

¢ The overall coordination and control of the project is diminished.
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APPENDIX A

Georgia Public Works Construction Law
(O.C.G.A. § 36-91-1 through § 36-91-95)

36-91-1

This chapter shall be known and may be cited as the “Georgia Local Government Public
Works Construction Law.”

36-91-2
As used in this chapter, the term:

(1) "Alternate bids” means the amount stated in the bid or proposal to be added to or
deducted from the amount of the base bid or base proposal if the corresponding change
in project scope or alternate materials or methods of construction is accepted.

(2) “Base bid” or “pbase proposal” means the amount of money stated in the bid or
proposal as the sum for which the bidder or proposer offers to perform the work.

(3) “Bid bond” means a bond with good and sufficient surety or sureties for the faithful
acceptance of the contract payable to, in favor of, and for the protection of the
governmental entity for which the contract is to be awarded.

(4) “Change order” means an alteration, addition, or deduction from the original scope of
work as defined by the contract documents to address changes or unforeseen
conditions necessary for project completion.

(5) “Competitive sealed bidding” means a method of soliciting public works construction
contracts whereby the award is based upon the lowest responsive, responsible bid in
conformance with the provisions of subsection (b) of Code Section 36-91-21.

(6) “Competitive sealed proposals” means a method of soliciting public works contracts
whereby the award is based upon criteria identified in a request for proposals in
conformance with the provisions of subsection (¢) of Code Section 36-91-21.

(7) “Emergency” means any situation resulting in imminent danger to the public health
or safety or the loss of an essential governmental service.

(8) “Governing authority” means the official or group of officials responsible for
governance of a governmental entity.

(9) “Governmental entity” means a county, municipal corporation, consolidated
government, authority, board of education, or other public board, body, or commission
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but shall not include any authority, board, department, or commission of the state, or a
public transportation agency as defined by Chapter 9 of Title 32.

(10) “Payment bond” means a bond with good and sufficient surety or sureties payable
to the governmenta! entity for which the work is to be done and intended for the use and
protection of all subcontractors and all persons supplying labor, materials, machinery,
and equipment in the prosecution of the work provided for in the public works
construction contract.

(11) “Performance bond” means a bond with good and sufficient surety or sureties for
the faithful performance of the contract and to indemnify the governmental entity for any
damages occasioned by a failure to perform the same within the prescribed time. Such
bond shall be payable to, in favor of, and for the protection of the governmental entity
for which the work is to be done.

{12) “Public works construction” means the building, altering, repairing, improving, or
demolishing of any public structure or buiilding or other public improvements of any kind
to any public real property other than those projects covered by Chapter 4 of Title 32.
Such term does not include the routine operation, repair, or maintenance of existing
structures, buildings, or real property.

(13) “Responsible bidder” or “responsible offeror” means a person or entity that has the
capability in all respects to perform fully and reliably the contract requirements.

(14) “Responsive bidder” or “responsive offeror” means a person or entity that has
submitted a bid or proposal that conforms in all material respects to the requirements
set forth in the invitation for bids or request for proposals.

(15) “Scope of project’” means the work required by the original contract documents and
any subsequent change orders required or appropriate to accomplish the intent of the
project as described in the bid documents.

(16) “Scope of work” means the work that is required by the contract documents.

(17) “Sole source” means those procurements made pursuant to a written determination
by a governing authority that there is only one source for the required supply, service, or
construction item.

36-91-20

(a) All public works construction contracts subject to this chapter entered into by a
governmental entity with private persons or entities shall be in writing and on file and
available for public inspection at a place designated by such governmental entity.
Municipalities and consolidated governments shall execute and enter into contracts in
the manner provided in applicable local legislation or by ordinance.
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(b)(1) Prior to entering into a public works construction contract other than those
exempted by Code Section 36-91-22, a governmental entity shall publicly advertise the
contract opportunity. Such notice shall be posted conspicuously in the governing
authority's office and shall be advertised in the legal organ of the county or by electronic
means on an Internet website of the governmental entity or an Internet website
identified by the governmental entity which may include the Georgia Procurement
Registry as provided by Code Section 50-5-69.

(2) Contract opportunities that are advertised in the legal organ shall be advertised a
minimum of two times, with the first advertisement occurring at least four weeks prior to
the opening of the sealed bids or proposals. The second advertisement shall follow no
earlier than two weeks from the first advertisement.

(3) Contract opportunities that are advertised solely on the Internet shall be posted
continuously for at least four weeks prior to the opening of sealed bids or proposals.
Inadvertent or unintentional loss of Internet service during the advertisement period
shall not require the contract award or bid or proposal opening to be delayed.

(4) Contract opportunities that will be awarded by competitive sealed bids shall have
plans and specifications available on the first day of the advertisement and shall be
open fo inspection by the public. The plans and specifications shall indicate if the project
will be awarded by base bid or base bid plus selected altemates and:

(A) A statement listing whether all anticipated federal, state, or local permits required for
the project have been obtained or an indication of the status of the application for each
such permit including when it is expected to be obtained; and

(B) A statement listing whether all anticipated rights of way and easements required for
the project have been obtained or an indication of the status as to when each such
rights of way or easements are expected to be obtained.

(5) Contract opportunities that will be awarded by competitive sealed proposals shall be
publicly advertised with a request for proposals which request shall include conceptual
program information in the request for proposals describing the requested services in a
level of detail appropriate to the project delivery method selected for the project.

(6) The advertisement shall include such details and specifications as will enable the
public to know the extent and character of the work to be done.

(7) All required notices of advertisement shall also advise of any mandatory
prequalification requirements or pre-bid conferences as well as any federal
requirements pursuant to subsection (d) of Code Section 36-91-22. Any advertissment
which provides notice of a mandatory pre-bid conference or prequalification shall
provide reasonable advance notice of said conference or for the submittal of such
prequalification information.
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(c) Governmental entities are authorized to utilize any construction delivery method,
provided that all public works construction contracts subject to the requirements of this
chapter that:

(1) Place the bidder or offeror at risk for construction; and

(2) Require labor or building materials in the execution of the contract shall be awarded
on the basis of competitive sealed bidding or competitive sealed proposals.
Governmental entities shall have the authority to reject all bids or proposals or any bid
or proposal that is nonresponsive or not responsible and to waive technicalities and
informalities.

(d) No governmental entity shall issue or cause to be issued any addenda modifying
plans and specifications within a period of 72 hours prior to the advertised time for the
opening bids or proposals, excluding Saturdays, Sundays, and legal holidays. However,
if the necessity arises to issue an addendum modifying plans and specifications within
the 72 hour period prior to the advertised time for the opening of bids or proposals,
excluding Saturdays, Sundays, and legal holidays, then the opening of bids or
proposals shall be extended at least 72 hours, excluding Saturdays, Sundays, and legal
holidays, from the date of the original bid or proposal opening without need to
readvertise as required by subsection (b) of this Code section.

(e) Bid and contract documents may contain provisions authorizing the issuance of
change orders, without the necessity of additional requests for bids or proposals, within
the scope of the project when appropriate or necessary in the performance of the
contract. Change orders may not be used to evade the purposes of this article.

(f) Any governmental entity may, in its discretion, adopt a process for mandatory
prequalification of prospective bidders or offerors; provided, however, that:

(1) Criteria for prequalification must be reasonably related to the project or the quality of
work;

(2) Criteria for prequalification must be available to any prospective bidder or offeror
requesting such information for each project that requires prequalification;

(3) Any prequalification process must include a method of notifying prospective bidders
or offerors of the criteria for or limitations to prequalification; and

(4) Any prequalification process must include a procedure for a disqualified bidder to
respond to his or her disqualification to a representative of the governmental entity;
provided, however, that such procedure shall not be construed to require the
governmental entity to provide a formal appeals procedure. A prequalified bidder or
offeror can not be later disqualified without cause.
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36-91-21

(a) It shall be unlawful to let out any public works construction contracts subject to the
requirements of this chapter without complying with the competitive award requirements
contained in this Code section. Any confractor who performs any work of the kind in any
other manner and who knows that the public works construction contract was let out
without complying with the notice and competitive award requirements of this chapter
shall not be entitled to receive any payment for such work.

(b) Any competitive sealed bidding process shall comply with the following
requirements:

(1) The governmental entity shali publicly advertise an invitation for bids;
(2) Bidders shall submit sealed bids based on the criteria set forth in such invitation;

(3) The governmental entity shall open the bids publicly and evaluate such bids without
discussions with the bidders; and

(4) The contract shall be awarded to the lowest responsible and responsive bidder
whose bid meets the requirements and criteria set forth in the invitation for bids;
provided, however, that if the bid from the lowest responsible and responsive bidder
exceeds the funds budgeted for the public works construction contract, the
governmental entity may negotiate with such apparent low bidder to obtain a contract
price within the budgeted amount. Such negotiations may include changes in the scope
of work and other bid requirements.

(c)(1) In making any competitive sealed proposal, a governmental entity shall:

(A} Publicly advertise a request for proposals, which request shall include conceptual
program information in the request for proposals describing the requested services in a
level of detail appropriate to the project delivery method selected for the project, as well
as the relative importance of the evaluation factors;

(B) Open all proposals received at the time and place designated in the request for
proposals so as to avoid disclosure of contents to competing offerors during the process
of negotiations; and

(C) Make an award to the responsible and responsive offeror whose proposat is
determined in writing to be the most advantageous to the governmental entity, taking
into consideration the evaluation factors set forth in the request for proposals. The
evaluation factors shall be the basis on which the award decision is made. The contract
file shall indicate the basis on which the award is made.

(2) As set forth in the request for proposals, offerors submitting proposals may be
afforded an opportunity for discussion, negotiation, and revision of proposals.
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Discussions, negotiations, and revisions may be permitted after submission of
proposals and prior to award for the purpose of obtaining best and final offers. In
accordance with the request for proposals, all responsible offerors found by the
governmental entity to have submitied proposals reasonably susceptible of being
selected for award shall be given an opportunity to participate in such discussions,
negotiations, and revisions. During the process of discussion, negotiation, and revision,
the governmental entity shall not disclose the contents of proposals to competing
offerors.

(d) Whenever a public works construction contract for any governmental entity subject
to the requirements of this chapter is to be let out by competitive sealed bid or proposal,
no person, by himself or herself or otherwise, shall prevent or attempt to prevent
competition in such bidding or proposals by any means whatever. No person who
desires to procure such work for himself or herself or for another shall prevent or
endeavor to prevent anyone from making a bid or proposal therefor by any means
whatever, nor shall such person so desiring the work cause or induce another to
withdraw a bid or proposal for the work.

(e) Before commencing the work, any person who procures such public work by bidding
or proposal shall make an oath in writing that he or she has not directly or indirectly
violated subsection {d) of this Code section. The oath shall be filed by the officer whose
duty it is to make the payment. If the contractor is a partnership, all of the partners and
any officer, agent, or other person who may have represented or acted for them in
bidding for or procuring the contract shall also make the oath. If the contractor is a
corporation, all officers, agents, or other persons who may have acted for or
represented the corporation in bidding for or procuring the contract shall make the oath.
If such oath is false, the contract shall be void, and all sums paid by the governmental
entity on the contract may be recovered by appropriate action.

(f) If any member of a governmental entity lets out any public works construction
contract subject to the requirements of this article and receives, takes, or contracts to
receive or take, either directly or indirectly, any part of the pay or profit arising out of any
such contract, he or she shall be guilty of a misdemeanor.

(g) No public works construction contract with a governing authority shall be valid for
any purpose unless the contractor shall comply with all bonding requirements of this
chapter. No such contract shall be valid if any governmental entity lets out any public
works construction contract subject to the requirements of this chapter without
complying with the requirements of this chapter.

36-91-22
(a) The requirements of this chapter shall not apply to public works construction
projects, when the same can be performed at a cost of less than $ 100,000.00. Public

works construction projects shall not be subdivided in an effort to evade the provisions
of this chapter.
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(b) Any governmental entity having a correctional institution shall have the power and
authority to purchase material for and use inmate labor in performing public works
construction projects; and in such cases, this chapter shall not apply. Any governmental
entity may contract with a governmental entity having a correctional institution for the
use of inmate labor from such institution and use the inmates in the performance of any
public works construction project; and in such cases, this chapter shall not apply.

(c) In the event that the labor used or to be used in a public works construction project is
furnished at no expense by the state or federal government or any agency thereof, the
governing authority shall have the power and authority to purchase material for such
public works construction project and use the labor furnished free to the governmental
entity; and in such case, this chapter shall not apply.

(d) Where a public works construction contract involves the expenditure of federal
assistance or funds, the receipt of which is conditioned upon compliance with federal
laws or regulations regarding the procedures for awarding public works construction
contracts, a governmental entity shall comply with such federal requirements and shall
not be required to comply with the provisions of this chapter that differ from the federal
requirements. The governmental entity shall provide notice that federal procedures exist
for the award of such contracts in the advertisement required by subsection (b) of Code
Section 36-91-20. The availability and location of such federal requirements shall be
provided to any person requesting such information.

(e) The requirements of this chapter shali not apply to public works construction projects
necessitated by an emergency; provided, however, that the nature of the emergency
shall be described in the minutes of the governing authority. Any contract let by a county
pursuant to this subsection shall be ratified, as soon as practicable, on the minutes of
the governing authority, and the nature of the emergency shall be described therein.

(f) Except as otherwise provided in Chapter 4 of Title 32, the requirements of this
chapter shall not apply to public works construction projects subject to the requirements
of Chapter 4 of Title 32.

(g} The requirements of this chapter shall not apply to public works construction projects
or any portion of a public works construction project self-performed by a governmental
entity. If the governmental entity contracts with a private person or entity for a portion of
such project, the provisions of this chapter shall apply to any such contract estimated to
exceed $ 100,000.00.

(h) The requirements of this chapter shall not apply to sole source public works
construction contracts.

(i) The requirements of this chapter shall not apply to hospital authorities; provided,
however, that a public works construction contract entered into by a hospital authority
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shall be subject to the requirements of this chapter if, in connection with such contract,
the hospital authority either:

(1) Incurs indebtedness and secures such indebtedness by pledging amounts to be
received by such authority from one or more counties or municipalities through an
intergovernmental contract entered into in accordance with Code Section 31-7-85; or

(2) Receives funds from the state or one or more counties or municipalities for the
purpose of financing a public works construction project, which moneys are not for
reimbursement of health services provided.

36-91-40

(a)(1) Any bid bond, performance bond, payment bond, or security deposit required for
a public works construction contract shall be approved and filed with the treasurer or the
person performing the duties usually performed by a treasurer of the obligee named
therein. At the option of the governmental entity, if the surety named in the bond is other
than a surety company authorized by law to do business in this state pursuant to a
current certificate of authority to transact surety business by the Commissioner of
insurance, such bond shall not be approved and filed unless such surety is on the
United States Department of Treasury's list of approved bond sureties.

(2) Any bid bond, performance bond, or payment bond required by this Code section
shall be approved as to form and as to the solvency of the surety by an officer of the
governmental entity negotiating the contract on behalf of the governmental entity. In the
case of a bid bond, such approval shall be obtained prior to acceptance of the bid or
proposal. In the case of payment bonds and performance bonds, such approval shall be
obtained prior to the execution of the contract.

(b) Whenever, in the judgment of the obligee:
(1) Any surety on a bid, performance, or payment bond has become insolvent;

(2) Any corporate surety is no longer certified or approved by the Commissioner of
Insurance to do business in the state; or

(3) For any cause there are no longer proper or sufficient sureties on any or all of the
bonds,

the obligee may require the contractor to strengthen any or all of the bonds or to furnish
a new or additional bond or bonds within ten days. Thereupon, if so ordered by the
obligee, ali work on the contract shall cease unless such new or additional bond or
bonds are furnished. If such bond or bonds are not furnished within such time, the
obligee may terminate the contract and complete the same as the agent of and at the
expense of the contractor and his or her sureties.
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36-91-50

(a) Bid bonds shall be required for all public works construction contracts subject to the
requirements of this article with estimated bids or proposals over $ 100,000.00;
provided, however, that a governmental entity may require a bid bond for projects with
estimated bids or proposals of $ 100,000.00 or less.

(b) in the case of competitive sealed bids, except as provided in Code Sections 36-91-
92 and 36-91-53, a bid may not be revoked or withdrawn until 60 days after the time set
by the governmental entity for opening of bids. Upon expiration of this time period, the
bid will cease to be valid, unless the bidder provides written notice to the governmental
entity prior to the scheduled expiration date that the bid will be extended for a time
period specified by the governmental entity.

(c) In the case of competitive sealed proposals, the governmental entity shall advise
offerors in the request for proposals of the number of days that offerors will be required
to honor their proposals; provided, however, that if an offeror is not selected within 60
days of opening the proposals, any offeror that is determined by the governmental entity
to be unlikely of being selected for contract award shall be released from his or her
proposal.

(d) If a governmental entity requires a bid bond for any public works construction
contract, no bid or proposal for a contract with the governmental entity shall be valid for
any purpose unless the contractor shall give a bid bond with good and sufficient surety
or sureties approved by the governing authority. The bid bond shall be in the amount of
not less than 5 percent of the total amount payable by the terms of the contract. No bid
or proposal shall be considered if a proper bid bond or other security authorized in Code
Section 36-91-51 has not been submitted. The provisions of this subsection shall not
apply to any bid or proposal for a contract that is required by law to be accompanied by
a proposal guaranty and shall not apply to any bid or proposal for a contract with any
public agency or body which receives funding from the United States Depariment of
Transportation and which is primarily engaged in the business of public transportation.

36-91-51

(a) In lieu of the bid bond provided for in Code Section 36-91-50, the governmental
entity may accept a cashier's check, certified check, or cash in the amount of not less
than 5 percent of the total amount payable by the terms of the contract payable to and
for the protection of the governmental entity for which the contract is to be awarded.

(b) When the amount of any bid bond required under this article does not exceed
$750,000.00, the governmental entity may, in its sole discretion, accept an irrevocable
letter of credit issued by a bank or savings and loan association, as defined in Code
Section 7-1-4, in the amount of and in lieu of the bond otherwise required under Code
Section 36-91-50.
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36-91-52

(a) As used in this Code section, the term “bid” includes proposal and the term “bidder”
includes offeror.

(b) Any governmental entity receiving bids subject to this ariicle shall permit a bidder to
withdraw a bid from consideration after the bid opening without forfeiture of the bid
security if the bidder has made an appreciable error in the calculation of his or her bid
and if:

(1) Such error in the calculation of his or her bid can be documented by clear and
convincing written evidence;

(2) Such error can be clearly shown by objective evidence drawn from inspection of the
original work papers, documents, or materials used in the preparation of the bid sought
to be withdrawn;

(3) The bidder serves written notice upon the governmental entity which invited
proposals for the work prior to the award of the contract and not later than 48 hours
after the opening of bids, excluding Saturdays, Sundays, and legal holidays;

(4) The bid was submitted in good faith and the mistake was due to a calculation or
clerical error, an inadvertent omission, or a typographical error as opposed to an error in
judgment; and

(5) The withdrawal of the bid will not result in undue prejudice to the governmental entity
or other bidders by placing them in a materially worse position than they would have
occupied if the bid had never been submitted.

(c) In the event that an apparent successful bidder has withdrawn his or her bid as
provided in subsection (b) of this Code section, action on the remaining bids should be
considered as though the withdrawn bid had not been received. In the event the project
is relet for bids, under no circumstances shall a bidder who has filed a request to
withdraw a bid be permitted to resubmit a bid for the work.

(d) No bidder who is permitted to withdraw a bid pursuant to subsection (b) of this Code
section shall for compensation supply any material or labor to, or perform any
subcontract or other work agreement for, the person or firm to whom the contract is
awarded or otherwise benefit, directly or indirectly, from the performance of the project
for which the withdrawn bid was submitted.

65



36-91-53
(a) As used in this Code section, the term:

(1) “Affiliated corporation” means, with respect to any corporation, any other corporation
related thereto:

(A) As a parent corporation;

(B) As a subsidiary corporation;

(C) As a sister corporation;

(D) By common ownership or control; or

(E) By control of one corporation by the other.
(2) The term "bid” includes proposals.

(b) In any case where two or more affiliated corporations bid for a contract under this
Code section and any one or more of such affiliated corporations subsequently rescind
or revoke their bid or bids in favor of another such affiliated corporation whose bid is for
a higher amount and the contract is awarded at such higher amount to such other
affiliated corporation, then the bid bond, proposal guaranty, or other security otherwise
required under this article of each affiliated corporation rescinding or revoking its bid
shall be forfeited.

36-91-54

The obligee in any bid bond required to be given in accordance with this article shall be
entitled to maintain an action thereon at any time upon any breach of such bond;
provided, however, that no action may be instituted on the bonds or security deposits
after one year from the completion of the contract and the acceptance of the public work
by the governmental entity.

36-91-70

Performance bonds shall be required for all public works construction contracts subject
to the requirements of this chapter with an estimated contract amount greater than $
100,000.00; provided, however, that a governmental entity may require a performance
bond for public works construction contracts that are estimated at $ 100,000.00 or less.
No public works construction contract requiring a performance bond shall be valid for
any purpose unless the contractor shall give such performance bond. The performance
bond shall be in the amount of at least the total amount payable by the terms of the
contract and shall be increased as the contract amount is increased.
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36-81-71

When the amount of the performance bond required under this article does not exceed
$750,000.00, the governmental entity may, in its sole discretion, accept an irrevocable
letter of credit by a bank or savings and loan association, as defined in Code Section 7-
1-4, in the amount of and in lieu of the bond otherwise required under this article.

36-91-72

The obligee in any performance bond required to be given in accordance with this
article shall be entitled to maintain an action thereon at any time upon any breach of
such bond; provided, however, no action can be instituted on the bonds or security
deposits after one year from the completion of the contract and the acceptance of the
public work by the governmental entity.

36-91-90

Payment bonds shali be required for ali public works construction contracts subject to
the requirements of this chapter with an estimated contract amount greater than $
100,000.00; provided, however, that a governmental entity may require a payment bond
for public works construction contracts that are estimated at $ 100,000.00 or less. No
public works construction contract requiring a payment bond shall be valid for any
purpose, unless the contractor shall give such payment bond; provided, however, that,
in lieu of such payment bond, the governmental entity, in its discretion, may accept a
cashier's check, certified check, or cash for the use and protection of all subcontractors
and all persons supplying labor, materials, machinery, and equipment in the prosecution
of work provided in the contract. The payment bond or other security accepted in lieu of
a payment bond shall be in the amount of at least the total amount payable by the terms
of the initial contract and shall be increased if requested by the governmental entity as
the contract amount is increased.

36-91-91

If a payment bond or security deposit is not taken in the manner and form required in
this article, the corporation or body for which work is done under the contract shall be
liable to all subcontractors and to all persons furnishing labor, skill, tools, machinery, or
materials to the contractor or subcontractor thereunder for any loss resulting to them
from such failure. No agreement, modification, or change in the contract, change in the
work covered by the contract, or extension of time for the completion of the contract
shall release the sureties of such payment bond.

36-91-92
(@) The contractor furnishing the payment bond or security deposit shall post on the

public works construction site and file with the clerk of the superior court in the county in
which the site is located a notice of commencement no later than 15 days after the
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contractor physically commences work on the project and supply a copy of the notice of
commencement to any subcontractor, materialman, or person who makes a written
request of the contractor. Failure to supply a copy of the notice of commencement
within ten calendar days of receipt of the written request from the subcontractor,
materialman, or person shall render the provisions of paragraph (1) of subsection (a) of
Code Section 36-91-93 inapplicable to the subcontractor, materialman, or person
making the request. The notice of commencement shall include:

(1) The name, address, and telephone number of the contractor;

(2) The name and location of the public work being constructed or a general description
of the improvement;

(3) The name and address of the governmental entity that is contracting for the public
works construction;

(4) The name and address of the surety for the performance and payment bonds, if any;
and

(5) The name and address of the holder of the security deposit provided, if any.

(b) The failure to file a notice of commencement shall render the notice to contractor
requirements of paragraph (1) of subsection (a) of Code Section 36-91-93 inapplicable.

(c) The clerk of the superior court shall file the notice of commencement within the
records of that office and maintain an index separate from other real estate records or
an index with the preliminary notices specified in subsection (a) of Code Section 44-14-
361.3. Each such notice of commencement shall be indexed under the name of the
governmental entity and the name of the contractor as confained in the notice of
commencement.

36-91-93

(a) Every person entitled to the protection of the payment bond or security deposit
required to be given who has not been paid in full for labor or material furnished in the
prosecution of the work referred to in such bond or security deposit before the expiration
of a period of 90 days after the day on which the last of the labor was done or
performed by such person or the material or equipment or machinery was furnished or
supplied by such person for which such claim is made, or when he or she has
completed his or her subcontract for which claim is made, shall have the right to bring
an action on such payment bond or security deposit for the amount, or the balance
thereof, unpaid at the time of the commencement of such action and to prosecute such
action to final execution and judgment for the sum or sums due such person; provided,
however, that:
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(1) Any person having a direct contractual relationship with a subcontractor but no
contractual relationship, express or implied, with the contractor furnishing such payment
bond or security deposit on a public works construction project where the contractor has
not complied with the notice of commencement requirements shall have the right of
action upon the payment bond or security deposit upon giving written notice to the
contractor within 90 days from the day on which such person did or performed the last
of the labor or furnished the last of the material or machinery or equipment for which
such claim is made, stating with substantial accuracy the amount claimed and the name
of the party to whom the material was furnished or supplied or for whom the labor was
performed or done. The notice to the contractor may be served by registered or certified
mail, postage prepaid, or statutory overnight delivery, duly addressed to the contractor,
at any place at which the contractor maintains an office or conducts his or her business
or at his or her residence, by depositing such notice in any post office or branch post
office or any letter box under the control of the United States Postal Service;
alternatively, notice may be served in any manner in which the sheriffs of this state are
authorized by law to serve summons or process; and

(2) Any person having a direct contractual relationship with a subcontractor but no
contractual relationship, express or implied, with the contractor furnishing such payment
bond or security deposit on a public works construction project where the contractor has
complied with the notice of commencement requirements in accordance with subsection
(a) of Code Section 36-91-92 shall have the right of action on the payment bond or
security deposit, provided that such person shall, within 30 days from the filing of the
notice of commencement or 30 days following the first delivery of labor, material,
machinery, or equipment, whichever is later, give to the contractor a written notice
setting forth:

(A) The name, address, and telephone number of the person providing labor, material,
machinery, or equipment;

(B) The name and address of each person at whose instance the labor, material,
machinery, or equipment is being furnished;

(C) The name and the location of the public works construction site; and

(D) A description of the labor, material, machinery, or equipment being provided and, if
known, the contract price or anticipated value of the labor, material, machinery, or
equipment to be provided or the amount claimed to be due, if any.

(b) Nothing contained in this Code section shall limit the right of action of a person
entitled to the protection of the payment bond or security deposit required to be given
pursuant to this article to the 90 day period following the day on which such person did
or performed the last of the labor or furnished the last of the material or machinery or
equipment for which such claim is made.
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(c) Every action instituted under this Code section shall be brought in the name of the
claimant without making the governmental entity for which the work was done or was to
be done a party to such action.

36-91-94

The official who has the custody of the bond or security deposit required by this article is
authorized and directed to furnish to any person making application therefor a copy of
the bond or security deposit agreement and the contract for which it was given, certified
by the official who has custody of the bond or security deposit. With his or her
application, such person shall also submit an affidavit that he or she has supplied labor
or materials for such work and that payment therefor has not been made or that he or
she is being sued on any such bond or security deposit. Such copy shall be primary
evidence of the bond or security deposit and contract and shall be admitted in evidence
without further proof. Applicants shall pay for such certified copies and such certified
statements such fees as the official fixes to cover the cost of preparation thereof,
provided that in no case shall the fee fixed exceed the fees which the clerks of the
superior courts are permitted to charge for similar copies.

36-91-95

No action can be instituted on the payment bonds or security deposits after one year
from the completion of the contract and the acceptance of the public works construction
by the proper public authorities. Every action instituted under this article shall be
brought in the name of the claimant, without the governmental entity for which the work
was done or was to be done being made a party thereto.
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CHECKLIST FOR PUBLIC WORKS CONSTRUCTION PROJECTS
SUBJECT TO THE GEORGIA LOCAL GOVERNMENT
PUBLIC WORKS CONSTRUCTION LAW

1. is the project for public works construction as defined by the Georgia Local Government
Public Works Construction Law? (If yes, continue.)

2. Is the project exempt from these requirements? (Q.C.G.A. 36-91-22)

a. Is force account labor being used for this project?

b. Is inmate labor being used for this project?

¢. |Is the project needed due to an emergency as defined by O.C.G.A. 36-91-2(5)?
d. Is the project exempt for another reason? (List.)

3. What advertising method will be used? (O.C.G.A. 36-91-20(b}}
a. Legal organ of the county.
b. Intemet website. (If b., check 1. or 2., below.)
1. City's website?
2. Other website identified by the city.
a. Georgia Local Government Access (www.glga.org)
c. Has the city posted notice of the contract cpportunity at city hall?
d. Are plans and specifications available?

4. Which competitive process will be utilized? {(O.C.G.A. 36-91-21)
a. Competitive Sealed Bids
b. Competitive Sealed Proposals

5. What construction delivery method will be used? {Check one.)
a. Traditional (Design-Bid-Build)
_ b, Design-Build
¢. Consfruction Management (CM) At-Risk
d. Other (List.)

6. Will prequalification of bidders/offerors be used?
a. Have the criteria for prequalification been followed?
b. Has a procedure been established for disqualified offerors?

7. Pre-bid conferences.
a. If a bidder or offeror’s attendance at a pre-bid conference is mandatory, this
requirement must be stated in the city’s advertisement of the contract opportunity.
0.C.G.A. § 36-91-20(b).

8. Issuance of Addenda.

a. Ifissued within 72 hours prior to the advertised time for opening bids or proposals
{excluding Saturdays, Sundays, and legal holidays), then the opening of bids or
proposals must be extended at least 72 hours (excluding Saturdays, Sundays, and
legal holidays). O.C.G.A. § 36-91-20(d).
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9. Bid Bonds. Required for all public works construction contracts with estimated bids or
proposals over $100,000.
_a. Was bid bond received with the bid or proposal?
b. Does the bond surety have a current certificate of authority to transact business
from the Georgia Insurance Commissioner? If not, is the surety on the U.S.
Department of Treasury’s list of approved bond sureties?
¢. The city must approve the form and solvency of the surety prior to acceptance of
the bid or proposal. 0.C.G.A. § 36-91-40(a)(2).

10. Bid/Proposal Opening. {Check one.)

a. If the Bid Method is used, the city must open the bids in public on the bid opening
date specified in the bid invitation. O.C.G.A. § 36-91-21(b}(3). All bidders, as well
as the general public, may attend the bid opening.

b. If the Proposal Method is used, the city must open the proposals on the date
specified in the RFP. Additionally, the proposals must be opened in a manner that
does not disclose the contents of the proposals te competing offerors. O.C.G.A. §
36-91-21(c){(1)(B).

10. Length of Time that Bids/Proposals Must Remain Open.

a. Competitive Sealed Bids. A bid may not be revoked or withdrawn until 60 days
after the date for opening bids. After this time, the bid will cease to be valid,
unless the bidder provides written notice to the city prior to the scheduled
expirafion date the bid will be extended for a time period specified by the city.

b. Competitive Sealed Proposals. The city must advise offerors in the RFP of the
number of days that offerors will be required to honor their proposals. However, if
an offeror is not selected within 80 days of opening the proposals, any offeror that
is determined by the city to be unlikely of being selected for contract award must
be released.

11. Performance Bonds. Required for all public works construction contracts over $100,000.
a. Was bond received?
b. Does the bond surety have a current certificate of authority to transact business
from the Georgia Insurance Commissioner? If not, is the surety on the U.S.
Department of Treasury's list of approved bond sureties?
¢. The city must approve the form and solvency of the surety prior to the execution of
the contract. O.C.G.A. § 36-91-40(a)(2).

12. Payment Bonds. Required for all public works construction contracts over $100,000.
a. Was bond received?
b. Does the bond surety have a current certificate of authority to transact business
from the Georgia Insurance Commissioner? If not, is the surety on the U.S.
Department of Treasury’s list of approved bond sureties?
c. The city must approve the form and solvency of the surety prior to the execution of
the contract. O.C.G.A. § 36-91-40(a)(2).

13. Approval of Contracts.
a. The city may reject any and all bids or proposais.
b. Contracts subject to the requirements of the Georgia Local Government Public
Works Construction Law must be in writing, on file, and available for public
inspection.
c. E-Verify Reguirement
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Sample Bid Bond

Disclaimer: This sample bid bond is provided for general informational purposes and may not apply fo
your cify’s specific situation. It should be tailored to reflect the actual needs of your city. Please consult
with your city attorney before using this form.

KNOW ALL MEN BY THESE PRESENTS THAT WE (Contractor)

as Principal, hereinafier called the Principal, and (Surety) ,a
corporation duly organized under the laws of the State of as Surety,
hereinafter called the Surety, are held and firmly bound unto

(Insert full name, address, and legal title of Owner)

as Obligee, hereinafter called Obligee, in the sum of Dollars { 13
or {__ %) percent of the amount bid, whichever is less,

for the payment of which sum well and truly to be made, the said Principal and the said Surety, bind
ourselves, our heirs, executors, administrators, successors and assigns, jointly and severally, firmly by
these presents.

WHEREAS, the Principal has submitted a bid for

{Insert name, address, and description of project)

NOW, THEREFORE, if the Obligee shall accept the bid of the Principal and the Principal shall enter intc a
Contract with the Obligee in accordance with the terms of such bid, and give such bond or bonds as may
be specified in the bidding or Contract Documents with gocd and sufficient surety for the faithful
performance of such Contract and for the prompt payment of labor and material furished in the
prosecution thereof, or in the event of the failure of the Principal to enter such Contract and give such
bond or bonds, if the Principal shall pay to the Obligee the difference not to exceed the penalty hereof
between the amount specified in said bid and such larger amount for which the Obligee may in good faith
contract with another party to perform the Work covered by said bid, then this obligation shall be nuit and
void, otherwise to remain in full force and effect.

Signed and sealed this day of , 2
{Principal)
By:
{Witness) (Title)
(Surety)
By:
(Witness) (Title)
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Sample Performance Bond

Disclaimer: This sample performance bond is provided for general informational purposes and may not
apply to your city's specific situation. It should be tailored to reflect the actual needs of your city. Please
consult with your city attorney before using this form.

KNOW ALL MEN BY THESE PRESENTS [name of CONTRACTOR)]
(hereinafter called the “Principal”) and [name of SURETY] {hereinafter
called the “Surety”), are held and firmly bound unto [name of OWNER]
(hereinafter called the “Owner”} and their successors and assigns, in the penal sum of

Dollars
% ), lawful money of the United States of America, for the payment of which the Principal and

the Surety bind themselves, their administrators, executors, successors and assigns, jointly and severally,
firmly by these presents.

WHEREAS, the Principal has entered, or is about {o enter, into a certain written contract with the
Owner, dated which is incorporated herein by reference in its entirety (hereinafter called
the “Construction Contract”}, for the [description of the project], more
particularly described in the Construction Contract (hereinafter called the "Project”}; and

NQW, THEREFORE, the conditions of this obligation are as follows, that if the Principal shall fully
and completely perform all the undertakings, covenants, terms, conditions, warranties, and guarantees
contained in the Construction Confract, including all medifications, amendments, changes, deletions,
addttions, and alterations thereto that may hereafter be made, then this obligation shall be void;
otherwise, it shall remain in full force and effect.

Whenever the Principal shall be, and declared by the Owner to be, in default under the
Construction Contract, the Surety shall promptly remedy the default as follows:

1) Complete the Construction Contract in accordance with the terms and conditions; or

2) Obtain a bid or bids for completing the Construction Contract in accordance with its terms
and conditions, and upon determination by the Surety and the Owner of the lowest
responsible bidder, arrange for a contract between such bidder and Owner and make
available as the work progresses (even though there should be a defauit or succession of
defaults under the Construction Contract or contracts of completion arranged under this
paragraph) sufficient funds to pay the cost of completion less the balance of the coniract
price; but not exceeding, including other costs and damages for which the Surety may be
liable hereunder, the penal sum set forth in the first paragraph hereof, as may be
adjusted, and the Surety shall make available and pay to the Owner the funds required
by this Paragraph prior to the payment of the Owner of the balance of the contract price,
or any portion thereof. The term “balance of the contract price,” as used in this
paragraph, shall mean the fotal amount payable by the Owner to the Contractor under
the Construction Contract, and any amendments thereto, less the amount paid by the
Owner to the Contractor; or, at the option of the Owner,

3) Allow Owner to compute the work and reimburse the Owner for all reasonable costs
incurred in completing the work.

-In addition to performing as required in the above paragraphs, the Surety shall indemnify
and hold harmless the Owner from any and all losses, liability and damages, claims, judgments,
liens, costs, and fees of every description, including reasonable aitorney’s fees, litigation costs
and expert witness fees, which the Owner may incur, sustain, or suffer by reason of the failure or

74




default on the part of the Principal in the performance of any or all of the terms, provisions, and
requirements of the Construction Contract, including any and all amendments and modifications
thereto, or incurred by the Owner in making good any such failure of performance on the part of
the Principal.

The Surety shall commence performance of its obligations and undertakings under this
Bond promptly and without delay, after written notice from the Owner to the Surety.

The Surety hereby waives notice of any and all modifications, omissions, additions,
changes, alterations, extensions of time, changes in payment terms, and any other amendments
in or about the Construction Contract, and agrees that the obligations undertaken by this bond
shall not be impaired in any manner by reason of any such modifications, omissions, additions,
changes, alterations, extensions of time, change in payment terms, and amendments.

The Surety hereby agrees that this Bond shall be deemed amended automatically and
immediately, without formal or separate amendments hereto, upon any amendment to the
Construction Contract, so as to bind the Principal and the Surety to the full and faithful
performance of the Construction Contract as so amended or modified, and so as to increase the
penal sum to the adjusted Contract Price of the Construction Contract.

No right of action shall accrue on this Bond to or for the use of any person, entity, or
corporation other than the Owner and any other obligee named herein, or their executors,
administrators, successors or assigns.

This Bond is intended to comply with O.C.G.A. Section 36-91-50, and shall be interpreted
$0 as to comply with the minimum requirements thereof. However, in the event the express
language of this Bond extends protection to the Owner beyond that contemplated by O.C.G.A.
Section 36-21-50, or any other statutory law applicable fo this Project, then the additional
protection shall be enforced in favor of the Owner, whether or not such protection is found in the
applicable statutes.

IN WITNESS WHEREOF the undersigned have caused this instrument to be executed
and their respective corporate seals to be affixed and attested by their duly authorized

representatives this day of , 2
(SEAL)
(Principal)
By:
Attest:
Secretary
(SEAL)
By:
Secretary

[Attach power of attorney]

{Source: Robert L. Crewdson, Alston & Bird LLP, Atlanta, Georgia, 404-881-7291)
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Sample Payment Bond

Disclaimer: This sample performance bond is provided for general informational purposes and may not
apply to your city's specific situation. it should be tailored to reflect the actual needs of your city. Please
consult with your city attorney before using this form.

KNOW ALL MEN BY THESE PRESENTS that [insert name of contractor] (hereinafter called the
“Principal’) and [insert name of surety] (hereinafter called the “Surety”), are held and firmly bound unto
linsert name of owner] (hereinafter called the “Owner"), its successors and assigns as obligee, in the
penal sum of [contract amount], lawful money of the United States of America, for the payment of which
the Principal and the Surety bind themselves, their administrators, executors, successors, and assigns,
jointly and severally, firmly by these presents.

WHEREAS, the Principal has entered, or is about to enter, into a certain wriften contract with the
Owner, dated [insert date of contract], which is incorporated herein by reference in its entirety (hereinafter
called the “Construction Contract”}, for the construction of a project known as[insert name of projeci], as
more particutarly described in the Construction Contract (hereinafter called the “Project”);

NOW, THEREFCRE, the condition of this obligation is such that if the Principal shall promptly
make payment to all persons working on or supplying labor or materials under the Construction Contract,
and any amendments thereto, with regard to labor or materials furnished and used in the Project, and
with regard to iabor or materials furnished but not so used, them this obligation shalt be void; but
otherwise it shall remain in full force and effect.

1.

A “Claimant” shall be defined herein as any subcontractor, person, party, partnership,
corporation or other entity furnishing labor, services, or materials used, or reasonably
required for use, in the performance of the Construction Contract, without regard to
whether such labor, services, or materials were sold, leased, or rented, and without
regard to whether such Claimant is or is not in privity of contract with the Principal or any
subcontractor performing work on the Project, including, but not limited to, the following
labor, services, or materials: water, gas, power, light, heat, oil, gasoline, telephone
service, or rental of equipment directly applicable to the Construction Contract.

In the event a Claimant files a claim against the Owner, or the property of the Owner, and
the Principal fails or refuses to satisfy or discharge it promptly, the Surety shall satisfy or
discharge the claim promptly upen written notice from the Owner, either by bond or as
otherwise provided in the Construction Contract.

The Surety hereby waives notice of any and all modifications, omissions, additions,
changes, alterations, extensions of time, changes in payment terms, and any other
amendments in or about the Construction Contract and agrees that the obligations
undertaken by this Bond shall not be impaired in any manner by reason of any such
maodifications, omissions, additions, changes, alterations, extensions of time, changes in
payment terms, and amendments.

The Surety hereby agrees that this Bond shall be deemed amended automatically and
immediately, without formal or separate amendments hereto, upon any amendment or
modification to the Construction Contract, so as to bind the Principal and Surety,
jointly and severally, to the full payment of any Claimant under the Construction Contract,
as amended or modified, provided only that the Surety shall not be liable for more than
the penal sum of the Bond, as specified in the first paragraph hereof.
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5. This Bond is made for the use and benefit of all persons, firms, and corporations who or
which may fumish any materials or perform any labor for or on account of the
construction to be performed or supplied under the Construction Contract, and any
amendments thereto, and they and each of them may sue hereon.

8. No action may be maintained on this Bond after one (1) year from the date the last
services, labor, or materials were provided under the Construction Coniract by the
Claimant prosecuting said action.

7. This Bond is intended to comply with ©.C.G.A. Section 36-91-70, and shall be interpreted
50 as to comply with the minimum requirements thereof. However, in the event the
express language of this Bond extends protection ta the Owner beyond that
contemplated by O.C.G.A. Section 36-91-70, or any other statutory law applicable to this
Project, then the additional protection shall be enforce in favor of the Owner, whether or
not such protection is found in the applicable statutes.

IN WITNESS WHEREOF, the Principal and Surety have hereunto affixed their corporate seals

and caused this obligation to be signed by their duly authorized representatives this [day] of [month and
year].

Attest: [Principal]
[Title]
Attest: [Surety]
[Title]

{Source: Robert L. Crewdson, Alston & Bird LLP, Atlanta, Georgia, 404-881-7281)
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Sample E-Verify Contractor Affidavit

CONTRACTOR AFFIDAVIT

By executing this affidavit, the undersigned contractor verifies its compliance
with O.C.G.A. §13-10-91, stating affirmatively
has registered with and is participating in a federal work authorization program [any of
the electronic verification of work authorization programs operated by the United States
Department of Homeland Security or any equivalent federal work authorization program
operated by the United States Department of Homeland Security to verify information of
newly hired employees, pursuant to the Immigration Reform and Control Act of 1986

(IRCA), P.L. 99-603], in accordance with the applicable provisions of O.C.G.A. §13-10-
91.

The undersigned agrees that should it employ any subcontractor(s) in connection with
the physical performance of services in Georgia pursuant to this contract, GMA will
secure from such subcontractor(s) similar verification of compliance with O.C.G.A. § 13-
10-91 on the Subcontractor Affidavit provided in Rule 300-10-01-.08 or a substantially
similar form.

EEV / Basic Pilot Program User Identification Number

BY: Authorized Officer or Agent Date

Title of Authorized Officer or Agent

Printed Name of Authorized Officer or Agent

SUBSCRIBED AND SWORN
BEFORE ME ON THIS THE
DAY OF , 2010

Notary Public
My Commission Expires:
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BRIDGING

Wayne K. Robertson, P.E.
The Brookwood Group

Advocates of Bridging say that this method provides much more protection for the project's
owner.

Typically, a construction contract is based on the architect and engineers being engaged by the
owner; the architect and engineers prepare contract documents that form the basis of
agreement on the construction contract price. However, sometimes owners use a design-build
form of cantract, in which the contractor employs the architects and engineers.

Owners, financing entities and others usually feel safer with the former (architect and engineers
engaged by the owner) though more and more owners are using the latter (design-build).
However, neither is as safe for owners or financing entities as the Bridging method.

Under the traditional process of the owner engaging the architect and engineers, a constant
issue for owners is knowing what the construction contract price will be as soon as possible.
Many owners have fried using a "GMP" (guaranteed maximum price) issued during preliminary
design. But such a GMP is not contractually enforceable for the owner and many public sector
owners have been hurt more than helped with GMPs because they give the owner a false sense
of security.

Many owners feel the traditional design-bid-build method is safer in terms of their knowing what
the final cost will be. They assume that with the design and contract documents prepared by
the owner's architect and engineers, the owner has a high level of assurance that the final
construction cost will be within a few percentage points of the criginal contract price. However,
there are many cases of things not working out that way. The reason is that all such documents
contain human errors and omissions in them that leave the owner vuinerable to unwarranted
change orders and, sometimes, substantial claims against them. Professional liability insurance
carried by the architect and engineers is of relatively litle help and usually involves long
disputes if the owner has a claim.

Also, the traditional form of contract with the owner engaging the architect and engineers leaves
the owner rore vulnerable to the cost of correcting post construction “bugs”. Often, these post
censtruction problems require additional unexpected invesiment in the building by the owner,
This is due to the traditional relationships between owner, contractor and third party
architect/engineers, relationships that often leave some confusion as to the party at fault and
encourage finger pointing. This is an important point in that a fairly high percentage of buildings
have one or more post construction bugs which must be resolved, and some are quite
expensive to resolve. Under the traditional approach, the owner often has costs related to this
corrective work and/or related disputes.
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Under the design-build approach, because the architect and engineers are employed by the
contractor, the owner has no serious exposure to unwarranted change orders or claims arising
out of errors or omissions in the contract documents, and there is no question about who fixes
any post construction bugs if the owner can get under contract in the first place that fully
documents the end product.

In the typical design-build approach the owner is assured of some fundamental parameters of
the building's details such as its size and height along with compliance with all applicable laws
and building codes. However, the owner has inadequate information about the design prior to
final commitment to the contractor. Therefore, the owner cannot safely determine whether or
not the building is suitable for generating the projected income nor can the owner know that the
building will be operable within the projected maintenance and operating cost budgets.

The Bridging process employs a design-build form of agreement but with the architectural
design of the building having been completed and extensive design development level of
drawings and performance specifications made a part of the contract. These drawings and
specifications clearly and adequately illustrate and document the design. Further, the form of
agreement is prepared by the owner's consultant. This form of agreement and the attached
drawings and specifications are in much more detail than the typical design-build contract,
usually prepared by the design-build proposing contractor. These Contract Documents protect
the owner from the standpoints of knowing just what the end product will be, how much income
it can generate, and what the building's maintenance and operating costs will be. Additionally,
it also provides the owner with the same protection found in typical design-build contracts.
These are the protections against unwarranted change orders, claims, post construction
confusion, and additional unscheduled investment.

Thus, in a Bridging type of contract, the owner and financing entities have the best of both
worlds. For this reason many owners are starting to use Bridging. The University of California
System has now gone heavily to Bridging. Georgia State University has recently used Bridging
with good success on one of its academic facilities and now has a second project under
construction by the Bridging method. GSA has gone to Bridging for most of its projects with a
very successful $200 million courthouse just completed in Nevada and another $300 million
courthouse in L. A. now going forward under Bridging. The U. S. Navy has used the approach
quite successfully. The U. S. Air Force has adopted Bridging with approval from the Corps of
Engineers, while the Department of State plans to use this method in new embassy design and
construction.
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APPENDIX D I
SELECTING A DESIGN PROFESSIONAL

How to Hire an Engineer

Thornas C. Leslie, Executive Director
American Consulting Engineers Council of Georgia

Assume for the moment that your community needs to accomplish a “project;” say itis a
road, water/sewer plant or lines, master plan, watershed study, industrial park or some other
capital project. You need a consulting firm to perform the tasks to successfully accomplish the
project. How, then, do you hire the engineer? It's simple: select the most qualified engineering
firm and negotiate a complete scope of work and a fair fee. Simple, huh? Does it require effort?
Yes. But isn't the success of your project worth it? If the project doesn’t matter then the
gualification of the engineer doesn't matter. For projects that matter, the generally accepted
process to select an engineer is referred to as Qualifications Based Selection, or QBS.

Quallifications Based Selection means you consider a variety of competing engineering
firms, rank them in the order of qualifications and negotiate a scope/fee with the top ranked firm.
QBS is required by the federal government in the selection of design professionals under
provisions of the Brooks Law. The American Public Works Association, which is primarily
composed of public sector officials, endorses QBS and recommends its use in professional
services procurements. The American Bar Association endorses QBS in their model
procurement code. State agencies endorse QBS (including, DOT, Board of Regents, EPD, DCA
and Georgia State Finance and Investment Commission). Both GMA and ACCG have endorsed
QBS in procuring professional services. As you may suspect, all of the professional societies
support QBS.

In some communities, a city may have an ongoing relationship with an engineer. If the
engineer has a unique understanding of a particular facility or, for example a water/sewer
system, it is sensible to continue in that relationship. These relationships are like those with the
City Attorney, for exampie; you do not go hire a new attorney whenever a new legal issue arises
{while you may if there is a complex issue requiring special expertise).

QBS involves a few basic steps:

» Advertise the need for an engineer and invite statements of qualifications or project
proposals.

» Use a panel (say 3-5 people) to evaluate the qualifications and select 3-5 firms for an
interview.

¢ On a single day, interview the short-listed firms for 30-45 minutes to get a better
understanding of their qualifications and the people assigned to your project. Allow
time for questions and listen carefully to answers.

e Immediately after the interview, discuss the merits of the firms and rank them in
order of qualifications.

* Meet with the top ranked firm to negotiate the terms of a contract, including scope of
work and fee. You should devote considerable time to understanding the scope of
work — be sure you know what you want and make sure it is in the scope of work.
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» If unable to reach agreement with the top ranked firm, terminate negotiations in
writing and begin negotiations with the second ranked firm. This gives the community
a powerful tool in the negotiations.

What is not part of QBS? QBS is not a simple request for a lump sum fee for an ill-
defined project. QBS is not a request for a technical proposal and a lump sum fee proposal.
Why not? Once price is introduced into the proposal evaluation, qualifications are frequently
discarded and selection is on the basis of cheap fee. If fee is considered prior to negotiations
with the best-qualified firm, respondents frequently will reduce the scope of work or use the
least experienced and lowest paid staff to execute the minimum scope of work. Quality is driven
out, and the ultimate goal — a successful project — is jeopardized.

Time and again, QBS has proved to be the method that has the highest likelihood of
leading to a successful project. If you don’t care about a successful project, it doesn’t matter. If
you want a project that is successful and serves your community effectively for the long term
use QBS in selecting your consulting engineering firm.

(For additional information on QBS, contact the American Consulting Engineers Council
of Georgia at 404-521-2324 or visit their website at www.acecga.org.)
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APPENDIX E

SAMPLE DESIGNER SELECTION
EVALUATION CRITERIA FORM

Sample Designer Selection Evaluation Criteria Sheet

Rating | Weight | Score Comment

1. Organization
a. Size
b. Location
¢. Depth
2. Firm
a. Similar
b. Related
c. Designing Within Budget
d. Designing Within Schedule
3. Project Team
a. Project Architect Related
b. Project Team Related
. Specific Capabilities
a. Management
b. CADD
¢. Inspection
5. Professional Attitude

L

o

Project Approach

=

Project Understanding

Additional Comments:

(Source: The Brookwood Group, Alanta, Georgia. Contact: Wayne Robertson, PE, 404-350-9988)
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EXHIBIT D

Credit Card Policy



POLICY FOR THE USE OF GOVERNMENT CREDIT CARDS
BY ELECTED OFFICIALS AND OTHER CITY EMPLOYEES

Purpose. In order to conduct city business in a more efficient manner, the City has
granted authority to the certain elected officials and other City employees to utilize
city credit cards for certain purchases. The purpose of this policy is to supplement
the Purchasing Policy and provide guidelines and procedures regarding the proper
use of city credit cards. The policy is not intended to replace current state law but
is intended to comply with such state laws and establish more efficient guidelines
for elected officials and other employees using such cards. At no time should a city
issued credit card be used for personal purchases regardless of the circumstances.
Utilizing the credit card for personal use or for any item or service not directly
related to such official’s public duty may result in disciplinary action. All purchases
utilizing a government credit card must be in accordance with these guidelines and
with state law.

Scope. This policy, as required by state law under O.C.G.A. § 36-80-24(c), applies
to the use of government credit cards used by elected officials and City employees
authorized to be issued such government credit cards. The following list of elected
officials are authorized by the governing body to use a city credit card and must
abide by all of the applicable state law and this policy in the use of such cards:

A. Mayor of the City of Dalton

Public Inspection. In accordance with O.C.G.A. § 36-80-24(b) any documents
related to purchases using government credit cards incurred by elected officials
and other employees of the City shall be available for public inspection.

Issuance and Transaction Limits. All City credit cards are issued through the Finance
Department and this department will establish credit limits and spending
guidelines. Transaction limits are established to ensure compliance with state
purchasing laws, maintain proper budgetary controls, and to minimize excessive
use of any individual credit line. Credit limits vary per authorized individual and
cannot exceed those established by the Finance Depariment unless authorized by
the Chief Financial Officer or the City Administrator., The established single
transaction limit for each card must be no greater than $5,000.00. The monthiy
aggregate spending limit for each card must be no greater than $10,000.00.

The elected officials and city employees who are assigned a city credit card will be
required to sign a Credit Card Agreement (Attachment A) acknowledging receipt
and understanding of this policy,



E.

Purchasing Restrictions.

1. Elected officials and authorized employees may not use a government
credit card for the following:

a. Any purchases of items for personal use.
b. Cash refunds or advances.
C. Any transaction amount greater than the transaction limits set forth

by this policy unless authorized by the Chief Financial Officer or the
City Administrator.

d. ltems specifically restricted by this policy, unless a special
exemption is granted by the municipal governing authority.

e. Purchases or transactions made with the intent to circumvent the
city purchasing policy, transactional limits, or state law.
f. Alcohol or liguor of any kind. Such purchases should not be made

with the city credit card and will not be reimbursed by the city.
2. Authorized elected officials and city employees may use government credit
cards to purchase goods and/or services not prohibited by this policy or

state law. Such purchases include, but are not limited to:

a. Purchases of items for official city use which fall within the
transactional restrictions of this policy.

b. Purchase of lodging, fuel, food, or education and training materials
while on city business.

C. Emergency purchases necessary to protect city property.
d. Purchases of items on the internet or from other approved sources
from which a city check is not accepted or practical.
Administrator.

The city designates the Finance Department as the program administrator of
government credit cards. Such administrator shall:

1. Serve as a liaison between the City’s cardholders and the issuers of such

cards.



G.

2. Maintain the cardholder agreement for all cardholders.

3. Provide instruction, training, and assistance to cardholders.

4, Maintain account information and secure all cardholder information.

5. Keep cardholders up-to-date on new or changing information.

6. Upon receipt of information indicating fraudulent use or lost/stolen cards

immediately report it to appropriate parties, including the issuer.

7. Ensure all card accounts are being utilized properly as set forth by state law

and this policy.

8. Define the city’s policy and procedures for proper documentation and

storage of receipts, logs, and approvals required under this policy.

9. Identify any changes to named persons authorized to use a government
credit card.
10. Any other duties assigned by the municipal governing authority.
Accounting and Auditing.

Elected officials and employees assigned a city credit card are responsible for
ensuring the safeguarding of the card, the proper use of the card, and the
submission of any receipts and appropriate backup for purchases. Department
heads and elected officials are responsible for ensuring their departmental
employees understand the proper use of city credit cards as outlined in this policy.

Receipts should be submitted to the Finance Department as soon as possible and
be accompanied by any required documentation such as that which may be
required by the credit card and purchasing policy. Users are responsible for
notifying vendors or merchants that the transaction is exempt from Georgia sales
and use tax if goods are purchased in Georgia.

Any disputes regarding incorrect billing charges or returns are to be handled at the
department level and the Finance Department is to be informed of the situation.
All credits for charges originally charged to a city credit card should be issued
through the credit card account.

The Finance Department is responsible for reconciling the city credit card
statements. The Department heads and elected officials will be informed of any



discrepancies. If receipts and proper documentation are not submitted timely, late
charges and/or interest charges will be allocated to the departments(s) which have
not submitted documentation timely. The Finance Department will reconcile the
statements monthly and will notify the cardholders of any violations or issues that
need further documentation or clarification from the previous month. Depending
on the severity of the violation, the Administrator may suspend or revoke the use
of the credit card after notification to the cardholder and the City Council, but only
after consultation with the City attorney.

Violations

The use of a city credit card may be suspended or revoked when the Administrator,
after consultation with the city attorney, determines that the cardholder has
violated the approved policies or state law regarding the use of the city credit card.
The city credit card will be revoked whenever a cardholder is removed from elected
office with the city and will be suspended if elected official is suspended from
office.

If the violations are purchases of items for personal use, cash refunds or advances,
or the purchase of alcohol, the violator shall be given 15 days after notice to
reimburse the City for such amount plus interest, if any, charged by the credit
company. If such elected official or employee fails to timely reimburse the City, the
Administrator shall notify the Mayor and Council and at its next regular meeting
the Mayor and Council shall act on the violation. The Mayor and Council may
suspend the violator’s use of the card for a period of time determined by the Mayor
and Council, direct the Administrator to cancel the violator’s card, deduct any
amount owed from the violator’s salary, or any combination of the preceding. If
the violation is any one of the other prohibitions set out in Section E above, then
the Administrator shall notify the Mayor and Council and at its next regular meeting
the Mayor and Council shall act on the violation. The Mayor and Council may
suspend the violator’s use of the card for a period of time determined by the Mayor
and Council or direct the Administrator to cancel the violator’s card.

Utilization of the city credit card for personal use or any item or service not directly
related to the elected official’s public duty may result in disciplinary action
including, but not limited to, revocation of card privileges and misdemeanor
prosecution. Inappropriate use of a city credit card by authorized city employees
may result in disciplinary action up to and including termination of employment.



ATTACHMENT A

City of Dalton
Credit Card Agreement

| acknowledge receipt of the City of Dalton Credit Card Policy and agree to abide by said Policy.

I understand that:

1. The City credit card is to be used only for legitimate business purchases at the request of
and for the benefit of the City of Dalton,

2. The City credit card is to be used within the guidelines of the City’s purchasing policy.

3. The City credit card must be used in accordance with the provisions of the Credit Card
Policy.

4. The City credit card is NOT to be used for any personal expenses even if the intent is to
repay the City.

Violations of these requirements may result in revocation of use privileges. Employees found to
have inappropriately used the credit card will be required to reimburse the City of Dalton for all
costs associated with the improper use through direct payment or payroll deduction. Disciplinary
action may be taken up to and including termination. The City of Dalton will investigate and
commence, in appropriate cases, criminal prosecution against any employee found to have
misused the credit card or who violates the provisions of the cardholder agreement.

Printed Name:

Signature;

Date:

CREDIT CARD ISSUED

Credit Card Number:

CREDIT CARD RETURNED TO FINANCE OFFICE

Received By:

Date:




EXHIBIT E

0.C.G.A. § 36-37-6



0.C.G.A. § 36-37-6

GEORGIA CODE
Copyright 2015 by The State of Georgia
All rights reserved,

*** Current Through the 2015 Regular Session ***

TITLE 36. LOCAL GOVERNMENT
PROVISIONS APPLICABLE TO MUNICIPAL CORPORATIONS ONLY
CHAPTER 37, ACQUISITION AND DISPOSITION OF REAL AND PERSONAL PROPERTY
GENERALLY

0.C.G.A. § 36-37-6 (2015)

§ 36-37-6. Disposition of municipal property generally

(a) Except as otherwise provided in subsections (b) through (j) of this Code section, the
governing authority of any municipal corporation disposing of any real or personal property
of such municipal corporation shall make all such sales to the highest responsible bidder,
either by sealed bids or by auction after due notice has been given. Any such municipal
corporation shall have the right to reject any and all bids or to cancel any proposed sale.
The governing authority of the municipal corporation shall cause notice to be published once
in the official legal organ of the county in which the municipality is located or in a
newspaper of general circulation in the community, not less than 15 days nor more than 60
days preceding the day of the auction or, if the sale is by sealed bids, preceding the last day
for the receipt of proposals. The legal notice shall include a general description of the
property to be sold if the property is persconal property or a legal description of the property
to be sold if the property is real property. If the sale is by sealed bids, the notice shall also
contain an invitation for proposals and shall state the conditions of the proposed sale, the
address at which bid blanks and other written materials connected with the proposed sale
may be obtained, and the date, time, and place for the opening of bids. If the sale is by
auction, the notice shall also contain the conditions of the proposed sale and shall state the
date, time, and place of the proposed sale. Bids received in connection with a sale by sealed
bidding shall be opened in public at the time and place stated in the legal notice. A
tabulation of all bids received shall be available for public inspection following the opening of
all bids. All such bids shall be retained and kept available for public inspection for a period of
not less than 60 days from the date on which such bids are opened. The provisions of this
subsection shall not apply to any transactions authorized in subsections {b) through (j) of
this Code section.

{b) The governing authority of any municipal corporation is authorized to sell personal
property belonging to the municipal corperation which has an estimated value of $500.00 or
less and lots from any municipal cemetery, regardless of value, without regard to subsection
(a) of this Code section. Such sales may be made in the open market without advertisement
and without the acceptance of bids. The estimation of the value of any such personal
property to be sold shall be in the sole and absolute discretion of the governing authorities
of the municipal corporation or their designated agent.

{¢) Nothing in this Code section shall prevent a municipal corporation from trading or
exchanging real property belonging to the municipal corporation for other real property
where the property so acquired by exchange shall be of equal or greater value than the



property previously belonging to the municipal corporation; provided, however, that within
six weeks preceding the closing of any such proposed exchange of real property, a notice of
the proposed exchange of real property shall be published in the official organ of the
municipal corporation once a week for four weeks. The value of both the property belonging
to the municipal corporation and that to be acquired through the exchange shall be
determined by appraisals and the value so determined shall be approved by the proper
authorities of said municipal corporation.

(d) The governing authority of any municipal corporation is authorized to sell real property
in established municipal industrial parks or in municipally designated industrial development
areas for industrial development purposes without regard to subsection (a) or (b} of this
Code section.

(e) (1) This Code section shall not apply to any municipal corporation which has a municipal
charter provision setting forth procedures for the sale of municipal property and existing as
of January 1, 1976, so long as such charter provision thereafter remains unchanged and as
long as such charter provision contains the minimum notice requirements as set forth in
subsection {a) of this Code section.

{2) This Code section shall not apply to the disposal of property:

(A) Which is acquired by deed of gift, will, or denation and is subject to such conditions
as may be specified in the instrument giving or donating the property;

(B) Which is received from the United States government or from this state pursuant to
a program which imposes conditions on the disposal of such property;

(C) Which is disposed of pursuant to the powers granted in Chapter 61 of this title, the
"Urban Redevelopment Law," or a homesteading program;

(D) Which is sold or transferred to another governing authority or government agency
for public purposes; or

(E) Which is no longer needed for public read purposes and which is disposed of
pursuant to Code Section 32-7-4.

(f) Notwithstanding any provision of this Code section or of any other law or any ordinance
to the contrary, the governing authority of any municipal corporation is authorized to sell
real property within its corporate limits for museum purposes to either a public authority or
a nonprofit corporation which is classified as a public foundation (not a private foundation)
under the United States Internal Revenue Code, for the purpose of building, erecting, and
operating thereon a museum or facility for the development or practice of the arts. Such
sale may be made in the open market or by direct negotiations without advertisement and
without the acceptance of bids. The estimation of the value of any property to be sold shall
be in the sole and absolute discretion of the governing authority of the municipality or its
designated agent; provided, however, that nothing shall prevent a municipality from trading
or swapping property with another property owner if such trade or swap is deemed to be in
the best interest of the municipality.

{g) Notwithstanding any provisicn of this Code section or of any other law or ordinance to
the contrary, the governing authority of any municipal corporation is authorized to sell and
convey parcels of narrow strips of land, so shaped or so small as to be incapable of being
used independently as zened or under applicable subdivision or other development



ordinances, or as streets, whether owned in fee or used by easement, to abutting property
owners where such sales and conveyances facilitate the enjoyment of the highest and best
use of the abutting owner's property without first submitting the sale or conveyance to the
process of an auction or the solicitation of sealed bids; provided, however, that each
abutting property owner shall be notified of the availability of the property and shall have
the opportunity to purchase said property under such terms and conditions as set out by
ordinance.

(h) Notwithstanding any provision of this Code section to the contrary or any other provision
of law or ordinance to the contrary, whenever any municipal corporation determines that
the establishment of a facility of the state or one of its authorities or other instrumentalities
or of a bona fide nonprofit resource conservation and development council would be of
benefit to the municipal corporation, by way of providing activities in an area in need of
redevelopment, by continuing or enhancing local employment opportunities, or by other
means or in other ways, such municipal corporation may sell or grant any of its real or
personal property to the state or to any of its authorities or instrumentalities or to a bona
fide nonprofit resource conservation and development council and, further, may sell or grant
such lesser interests, rental agreements, licenses, easements, and other dispositions as it
may determine necessary or convenient. These powers shall be cumulative of other powers
and shall not be deemed to limit their exercise in any way.

(i) (1) As used in this subsection, the term "lake" means an impoundment of water in which
at least 1,000 acres of land were to be submerged.

{2) Notwithstanding any provision of this Code section or any cther law to the contrary,
whenever any municipality has acquired property for the creation or development of a lake,
including but not limited to property the acquisition of which was reasonably necessary or
incidental to the creation or development of that lake, and the governing authority of such
municipality thereafter determines that all or any part of the property or any interest
therein is no longer needed for such purposes because of changed conditions, that
municipality is authorized to dispose of such property or interest therein as provided in this
subsection.

(3) In disposing of property, as authorized under this subsection, the municipality shall
notify the owner of such property at the time of its acquisition or, if the tract from which the
municipality acquired its property has been subsequently sold, shall notify the owner of
abutting land holding title through the owner from whom the municipality acquired its
property. The notice shall be in writing delivered to the appropriate owner or by publication
if such owner's address is unknown; and such owner shall have the right to acquire, as
provided in this subsection, the property with respect to which the notice is given.
Publication, if necessary, shall be in a newspaper of general circulation in the municipality
where the property is located.

(4) When an entire parcel acquired by the municipality or any interest therein is being
disposed of, it may be acquired under the right created in paragraph (3) of this subsection
at such price as may be agreed upon, but in no event less than the price paid for its
acquisition. When only remnants or porticns of the original acquisition are being disposed
of, they may be acquired for the market value thereof at the time the municipality decides
the property is no longer needed.

{5) If the right of acquisition is not exercised within 60 days after due notice, the
municipality shall proceed to sell such property as provided in subsection (a) of this Code
section. The municipality shall thereupon have the right to reject any and all bids, in its



discretion, to readvertise, or to abandon the sale.
(j) (1) As used in this subsection, the term:

(A) "Conservation easement” shall have the same meaning as set forth in Code Section
44-10-2.

{B) "Holder" shall have the same meaning as set forth in Code Section 44-10-2,

(2) Notwithstanding any provision of this Code section or of any other law or ordinance to
the contrary, whenever the governing authority of any municipal corporation determines
that the establishment of a conservation easement would be of benefit to the municipal
corporation and to its citizens, such governing authority may sell or grant to any holder a
conservation easement over any of its real property, including but not limited to any of its
real property set aside for use as a park. These powers shall be cumulative of other powers
and shall not be deemed to limit their exercise in any way; provided, however, that a
conservation easement may not be created, granted, or otherwise conveyed for the purpose
of preventing, frustrating, or interfering with the exercise of the power of eminent domain
by any public utility or other entity authorized to exercise the power of eminent domain.

(k) (1) Notwithstanding any provision of this Code section or any other law to the contrary,
the General Assembly by local Act may authorize the governing authority of any municipal
corporation to lease or enter into a contract for a valuable consideration for the operation
and management, and renewals and extensions thereof, of any real or personal property
comprising fairgrounds, ballfields, golf courses, swimming pools, or other like property used
primarily for recreational purposes for a period not to exceed five years to a nonprofit
corporation which is qualified as exempt from taxation under the provisions of Section
501(c}(3) of the Internal Revenue Code of 1986 that will covenant to use and operate the
property for annual regional fair purposes or to continue the recreational purpose for which
the property was formerly used and intended on a nondiscriminatory basis for the use and
benefit of all citizens of the community; provided, however, that nothing in this subsection
shall have the effect of authorizing alienation of title to such property in derogation of
rights, duties, and obligations imposed by prior deed, contract, or like document of similar
import or that would cause the divesting of title to property dedicated to public use and not
subsequently abandoned; and provided further, that the lessee or contractee under a
management contract shall not mortgage or pledge the property as security for any debt or
incur any encumbrance that could result in a lien or claim of lien against the property. The
lease or management contract may provide for options to renew such lease or management
centract for not more than three renewal periods and each such renewal period shall not be
greater than the original length of such iease or management contract. As a condition of
any lease or management contract, the lessee or contractee shall provide and maintain in
force and effect throughout the term of such lease or management contract sufficient
liability insurance, in an amount not less than $1 million per claim, no aggregate, naming
the municipality as a named insured; shall assume sole responsibility for or incur liability for
any injury to person or property caused by any act or omission of such person while on the
property; and shall agree to indemnify the municipality and hold it harmless from any claim,
suit, or demand made by such person. As an additional condition of any such lease or
management contract, the lessee or contractee shall provide to and maintain with the
municipality a current copy of the liability insurance policy, including any changes in such
policy or coverages as such changes occur, and shall provide proof monthly in writing to the
municipality that the lessee or contractee has in force and effect the liability insurance
required by this paragraph which the municipality shall retain on file. As a further condition
of any lease or management contract, the lessee or contractee shall agree to indemnify the



municipality and hold it harmless from any claim, suit, or demand arising out of any
improvements to the property or any indebtedness or obligations incurred by the lessee or
contractee in making any such improvements to such property. When the lessee or
contractee charges any person to enter or go upon the land for the purpose of attending the
annual regional fair or for attending or participating in recreational purposes, the
consideration received by the municipal corporation for the lease or management contract
shall not be deemed a charge within the meaning of Article 2 of Chapter 3 of Title 51.

(2) Any governing authority entering into a lease as provided in paragraph (1) of this
subsection shall have the right unilaterally to terminate such lease after giving three
months' notice of its intention to do so.

(3) Any lease entered into as provided in paragraph {1) of this subsection shall be
automatically terminated upon conviction of the lessee or contractee for any offense
involving the conduct of unlawful activity. In such event, any improvements to the property
made by the |lessee shall be forfeited. The municipality shall not be liable in any manner or
subject to suit for any indebtedness or other obligaticns of the lessee or contractee
associated with any such improvements to the property and shall take such improvements
free and clear of any such indebtedness or other cbligations,

(1) (1) Where not otherwise authorized by its charter or other applicable law, the governing
authority of any municipal corporation may lease or enter into a contract for valuable
consideration for the use, operation, or management of any real or personal property of the
municipal corporation pursuant to the power granted by this subsection. The authority of
any municipal corporation granted pursuant to its charter ¢r other applicable law to enter
into leases or contracts for the use, operation, or management of any real or personal
property of the municipal corporation shall not be affected by this subsection and it shall not
apply to any contracts or leases entered into pursuant to such authority. Where a municipal
charter or other applicable law provides no authorization for leasing or contracting for the
use, operation, or management of any real or personal property of the municipal
corporation and this subsection is to be used as authorization for that purpose, the following
shall apply:

{A) Any lease or contract for the use, operation, or management of any real or personal
property for longer than 30 days shall be by sealed bids or by auction as provided in
subsection (&) of this Code section. Easements and licenses for the use of municipal
property in connection with construction projects of a municipal corporation shall be exempt
from this subparagraph, provided that their term is less than one year;

(B) Nothing in this subsection shall have the effect of authorizing alienation of title to
such property in derogation of rights, duties, and obligations imposed by prior deed,
contract, or like document of similar import or shall cause the divesting of title to property
dedicated to public use and not subsequently abandoned; and

(C) The lessee or contractee shall not mortgage or pledge the property, lease or
contract the property as security for any debt, or incur any encumbrance that could resuit in
a lien or claim of lien against the property, lease, or contract.

(2) Any lease or contract for the use, operation, or management of any real or personal
property entered into pursuant to this subsection and for longer than 30 days shall contain
the following terms:

{A) The lessee or contractee shali provide and maintain in force in effect throughout the



term of such lease or contract sufficient liability insurance, in an amount not less than $1
million per claim, no aggregate, naming the municipality as a named insured;

(B) The lessee or contractee shall assume sole responsibility for or incur liability for any
injury to person or property caused by any act or omission of any person while on the
property and shall agree to indemnify the municipality and hold it harmless from any claim,
suit, or demand made by any person; and

(C) The lessee or contractee shall agree to indemnify the municipality and hold it
harmless from any claim, suit, or demand arising out of any improvements to the property
or any indebtedness or obligations incurred by the lessee or contractee in making any such
improvement to such property.

{3) (A) The initial term of a lease or contract for the use of real property entered into
pursuant to this subsection shall be no longer than five years and there may be one renewal
period of no longer than five years, after which the lease or contract shall again be subject
to sealed bids or auction.

(B) When the lessee or contractee charges any person to enter or go upon the real
property for recreational purposes, the consideration received by the municipal corporation
for the lease or contract shall not be deemed a charge within the meaning of Article 2 of
Chapter 3 of Title 51,

{C) Where real property is leased pursuant to this Code section for the erection of
telecommunications towers, the initial term of a lease or contract for the use of such real
property shall be no longer than ten years and there may be one renewal period of no
longer than ten years, after which the lease or contract shall again be subject to sealed bids
or auction; provided, however, that such lease shall also include provisions for the removal
of the telecommunications tower structure.

(4) Where this subsection is applicable, it shall apply to any lease or contract entered into
or renewed on or after July 1, 2011. This subsection shall not affect any provisions of
subsection (k) of this Code section.

{5) Nothing contained in this Code section shall be construed so as to expand the powers
of eminent domain or to otherwise provide for additional eminent domain authority for any
municipal corporation. The ability for a governing authority of a municipal corporation to
exercise eminent domain shall be subject to the limitations enumerated in Chapter 2 of Title
22 and the Georgia Constitution.

{m) Notwithstanding any other provision of law to the contrary, a city may exchange
property dedicated as a city park with an institution owning property in or abutting a federal
National Historic Site for use in connection with such property, provided that the city
receives property in fee simple that is of equal or greater acreage as the city property
exchanged and that the city immediately dedicates the property as a public park.
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